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 MCATEER V. CANADA (ATTORNEY GENERAL) 353 

catastrophic impairment, which lists more than one car acci-
dent, and purports to claim that the insured is catastrophically 
impaired, as a result of the cumulative effects of the multiple car 
accidents. 

[51] While I agree that the application should not list more 
than one car accident in respect of which a designation is  
requested, I am concerned that the declaration might be inter-
preted as going beyond that proposition. In particular, I am con-
cerned that the proposed wording might be interpreted as 
meaning that an application referring to one identified accident 
may not claim that the insured is catastrophically impaired as a 
result of the cumulative effect of multiple car accidents, where 
the last was the “tipping point” that has propelled the plaintiff 
toward a catastrophic designation. 

[52] Such an interpretation would be inconsistent with my 
view of the matter and would contradict Dominion’s position 
acknowledged during oral argument. 

[53] In the result, I simply declare and order as follows: Sec-
tion 45 of SABS requires an insured person to specify one acci-
dent in respect of which a determination of catastrophic 
impairment is requested. In my view, this is sufficient to address 
the insurer’s valid concerns without restricting the parties’ abil-
ity to make appropriate reference to an injured person’s condi-
tion, as a result of previous accidents or otherwise upon which 
the identified accident was superimposed. 

[54] If the parties cannot agree, I will receive written submis-
sions on costs, first from the applicant by November 15, 2013, 
and the respondent by November 22, 2013. 

 
Application granted in part. 

 
 
 

McAteer et al. v. The Attorney General of Canada 
[Indexed as: McAteer v. Canada (Attorney General)] 

2013 ONSC 5895 

Superior Court of Justice, E.M. Morgan J.  September 20, 2013 

Charter of Rights and Freedoms — Equality before the law — Citizen-
ship oath to Queen not violating s. 15(1) of Charter — Canadian Charter 
of Rights and Freedoms, s. 15(1). 

Charter of Rights and Freedoms — Freedom of expression — Citizen-
ship oath to Queen violating s. 2(b) of Charter but oath being reasonable 
limit on freedom of expression under s. 1 of Charter — Canadian Char-
ter of Rights and Freedoms, ss. 1, 2(b). 
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Charter of Rights and Freedoms — Freedom of religion — Citizenship 
oath to Queen not violating s. 2(a) of Charter — Canadian Charter of 
Rights and Freedoms, s. 2(a). 

The applicants were permanent residents of Canada who wished to become 
Canadian citizens, but were unable to do so because they objected to taking an 
oath to the Queen, as required by the Citizenship Act, R.S.C. 1985, c. C-29.  
M claimed that swearing an oath to the Queen would betray his republican her-
itage and impede his activities in support of ending the monarchy in Canada.  
T was a Rastafarian, and argued that it would violate her religious beliefs to take 
an oath to the “head of Babylon”. B claimed that swearing an oath to the Queen 
would violate his belief in the equality of all persons. The applicants brought an 
application challenging the constitutionality of the oath to the Queen, arguing 
that it violated their rights under ss. 2(a), 2(b) and 15(1) of the Canadian Charter 
of Rights and Freedoms. 

Held, the application should be dismissed. 

The oath to the Queen is a form of compelled speech that prima facie infringes 
the applicants’ freedom of expression under s. 2(b) of the Charter. However, the 
oath is a reasonable limit on freedom of expression under s. 1 of the Charter. The 
objective of the oath — ensuring a public, symbolic avowal of commitment to 
Canada’s constitutionally entrenched political structure and history — is press-
ing and substantial. There is a rational connection between that objective and an 
oath that directly references Canada’s official head of state. The oath to the 
Queen is in fact an oath to a domestic institution that represents egalitarian gov-
ernance and the rule of law. Once the Queen is understood, in context, as an 
equality-protecting Canadian institution rather than an aristocratic English 
overlord, any impairment of the applicants’ freedom of expression is minimal. 
The notion that the citizenship oath represents a restriction on dissenting  
expression, including any expression of dissent against the Crown itself, is a mis-
apprehension of Canadian constitutionalism and Canadian history. The appli-
cants’ beliefs were subjectively sincere, so the deleterious effect of the oath was 
not nil. However, given that those beliefs about the oath reflected a fundamental 
misapprehension, it was difficult to attribute them great objective weight. On  
the other hand, the salutary effect of an expression of fidelity to a head of state 
symbolizing the rule of law, equality and freedom to dissent is substantial. 

The oath to the Queen does not violate s. 2(a) of the Charter. It is a universal 
requirement applied to applicants without regard or reference to religion. While 
the subjective religious beliefs of the applicants (or at least of T) might be  
affected, the court could not order an accommodation of T’s or any of the other 
applicants’ religious particularity in the face of the secular universality of the Act 
and the oath. 

The oath to the Queen does not violate s. 15(1) of the Charter. There is no dis-
criminatory purpose in requiring the oath, and there is no objective evidence that 
it has a discriminatory effect. 

Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567, [2009] 
S.C.J. No. 37, 2009 SCC 37, 310 D.L.R. (4th) 193, [2009] 9 W.W.R. 189, J.E. 2009-
1407, EYB 2009-161892, 390 N.R. 202, 9 Alta. L.R. (5th) 1, 81 M.V.R. (5th) 1,  
460 A.R. 1, 179 A.C.W.S. (3d) 327; Heib (Re), [1979] F.C.J. No. 155, [1980] 1 F.C. 
254, 104 D.L.R. (3d) 422, [1979] 2 A.C.W.S. 524 (T.D.); Libman v. Quebec (Attor-
ney General), [1997] 3 S.C.R. 569, [1997] S.C.J. No. 85, 151 D.L.R. (4th) 385,  
218 N.R. 241, J.E. 97-1912, 46 C.R.R. (2d) 234, 74 A.C.W.S. (3d) 42; Roach v. 
Canada (Attorney General), [2009] O.J. No. 5286, 84 C.P.C. (6th) 276 (Div. Ct.), 

OR117p5_cases.pdf   34OR117p5_cases.pdf   34 10/12/2013   2:04:08 PM10/12/2013   2:04:08 PM
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affg [2009] O.J. No. 737, 74 C.P.C. (6th) 22, 185 C.R.R. (2d) 215 (S.C.J.); Roach v. 
Canada (Minister of State for Multiculturalism and Culture), [1994] F.C.J. No. 
33, [1994] 2 F.C. 406, 113 D.L.R. (4th) 67, 164 N.R. 370, 23 Imm. L.R. (2d) 1,  
46 A.C.W.S. (3d) 387 (C.A.), consd 

R. v. Oakes, [1986] 1 S.C.R. 103, [1986] S.C.J. No. 7, 26 D.L.R. (4th) 200,  
65 N.R. 87, 14 O.A.C. 335, 24 C.C.C. (3d) 321, 50 C.R. (3d) 1, 19 C.R.R. 308,  
16 W.C.B. 73, apld 

Other cases referred to 

Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, [1989] S.C.J. 
No. 6, 56 D.L.R. (4th) 1, 91 N.R. 255, [1989] 2 W.W.R. 289, J.E. 89-259,  
34 B.C.L.R. (2d) 273, 25 C.C.E.L. 255, 36 C.R.R. 193, 13 A.C.W.S. (3d) 347; Augier 
v. Canada (Minister of Citizenship and Immigration), [2004] F.C.J. No. 761, 2004 
FC 613, [2004] 4 F.C.R. 150, 256 F.T.R. 231, 240 D.L.R. (4th) 372, 119 C.R.R. (2d) 
67, 37 Imm. L.R. (3d) 218, 133 A.C.W.S. (3d) 233, 62 W.C.B. (2d) 210 (T.D.); Baier 
v. Alberta, [2007] 2 S.C.R. 673, [2007] S.C.J. No. 31, 2007 SCC 31, 283 D.L.R. 
(4th) 1, 365 N.R. 1, [2007] 9 W.W.R. 389, J.E. 2007-1327, 76 Alta. L.R. (4th) 1,  
412 A.R. 300, 156 C.R.R. (2d) 279, 158 A.C.W.S. (3d) 918; Benner v. Canada (Sec-
retary of State), [1997] 1 S.C.R. 358, [1997] S.C.J. No. 26, 143 D.L.R. (4th) 577, 
208 N.R. 81, J.E. 97-493, 42 C.R.R. (2d) 1, 37 Imm. L.R. (2d) 195, 69 A.C.W.S. (3d) 
233; Black v. Canada (Prime Minister) (2001), 54 O.R. (3d) 215, [2001] O.J. No. 
1853, 199 D.L.R. (4th) 228, 147 O.A.C. 141, 105 A.C.W.S. (3d) 239 (C.A.); Bruker 
v. Markovitz, [2007] 3 S.C.R. 607, [2007] S.C.J. No. 54, 2007 SCC 54, J.E. 2008-
68, 52 C.C.L.T. (3d) 1, 46 R.F.L. (6th) 1, 370 N.R. 1, 288 D.L.R. (4th) 257, EYB 
2007-127332, 166 C.R.R. (2d) 36, 162 A.C.W.S. (3d) 940; Calder v. British Colum-
bia (Attorney General), [1973] S.C.R. 313, [1973] S.C.J. No. 56, 34 D.L.R. (3d) 145, 
[1973] 4 W.W.R. 1, 7 C.N.L.C. 91; Canada (Prime Minister) v. Khadr, [2010]  
1 S.C.R. 44, [2010] S.C.J. No. 3, 2010 SCC 3, 293 B.C.A.C. 144, 71 C.R. (6th) 201, 
251 C.C.C. (3d) 435, 206 C.R.R. (2d) 1, EYB 2010-168789, 2010EXP-424,  
J.E. 2010-219, 397 N.R. 294, 315 D.L.R. (4th) 1; Chainnigh v. Canada (Attorney 
General), [2008] F.C.J. No. 53, 2008 FC 69, 322 F.T.R. 302, 78 Admin. L.R. (4th) 
201, 164 A.C.W.S. (3d) 635; Chaoulli v. Quebec (Attorney General), [2005] 1 S.C.R. 
791, [2005] S.C.J. No. 33, 2005 SCC 35, 254 D.L.R. (4th) 577, 335 N.R. 25, J.E. 
2005-1144, 130 C.R.R. (2d) 99, 139 A.C.W.S. (3d) 1080; Chartbrook Ltd. v. Per-
simmon Homes Ltd., [2009] UKHL 38, [2009] 4 All E.R. 677 (H.L.); Committee for 
the Commonwealth of Canada v. Canada, [1991] 1 S.C.R. 139, [1991] S.C.J.  
No. 3, 77 D.L.R. (4th) 385, 120 N.R. 241, J.E. 91-184, 4 C.R.R. (2d) 60,  
25 A.C.W.S. (3d) 40; Condon v. Prince Edward Island, [2006] P.E.I.J. No. 4, 2006 
PESCAD 1, 265 D.L.R. (4th) 492, 253 Nfld. & P.E.I.R. 265, 41 Admin. L.R. (4th) 
77, [2006] CLLC ¶230-024, 138 C.R.R. (2d) 109, 146 A.C.W.S. (3d) 302 (C.A.), affg 
[2002] P.E.I.J. No. 56, 2002 PESCTD 41, 214 Nfld. & P.E.I.R. 244, 43 Admin. L.R. 
(3d) 71, [2002] CLLC ¶230-029, 95 C.R.R. (2d) 216, 114 A.C.W.S. (3d) 921 (S.C.); 
Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 
203, [1999] S.C.J. No. 24, 173 D.L.R. (4th) 1, 239 N.R. 1, J.E. 99-1058, [1999]  
3 C.N.L.R. 19, 61 C.R.R. (2d) 189, 88 A.C.W.S. (3d) 518; Council of Civil Service 
Unions v. Minister for the Civil Service, [1985] 1 A.C. 374, [1985] 3 All E.R. 935, 
[1985] 3 W.L.R. 1174 (H.L.); Dagenais v. Canadian Broadcasting Corp., [1994]  
3 S.C.R. 835, [1994] S.C.J. No. 104, 120 D.L.R. (4th) 12, 175 N.R. 1, J.E. 95-30,  
76 O.A.C. 81, 94 C.C.C. (3d) 289, 34 C.R. (4th) 269, 25 C.R.R. (2d) 1, 51 A.C.W.S. 
(3d) 1045, 25 W.C.B. (2d) 304; Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 
712, [1988] S.C.J. No. 88, 54 D.L.R. (4th) 577, 90 N.R. 84, J.E. 89-30, 19 Q.A.C. 
69, 36 C.R.R. 1, 13 A.C.W.S. (3d) 7, 6 W.C.B. (2d) 186; Godden v. Hales (1686),  
2 Shower 475 (K.B.); Guerin v. Canada, [1984] 2 S.C.R. 335, [1984] S.C.J. No. 45, 
13 D.L.R. (4th) 321, 55 N.R. 161, [1984] 6 W.W.R. 481, 59 B.C.L.R. 301, [1985]  
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1 C.N.L.R. 120, 20 E.T.R. 6, 36 R.P.R. 1; Haig v. Canada (Chief Electoral Officer), 
[1993] 2 S.C.R. 995, [1993] S.C.J. No. 84, 105 D.L.R. (4th) 577, 156 N.R. 81, J.E. 
93-1526, 16 C.R.R. (2d) 193, 42 A.C.W.S. (3d) 442; Harper v. Canada (Attorney 
General), [2004] 1 S.C.R. 827, [2004] S.C.J. No. 28, 2004 SCC 33, 239 D.L.R. (4th) 
193, 320 N.R. 49, [2004] 8 W.W.R. 1, J.E. 2004-1104, 27 Alta. L.R. (4th) 1,  
348 A.R. 201, 119 C.R.R. (2d) 84, 130 A.C.W.S. (3d) 746; Hodge v. The Queen 
(1883), 9 App. Cas. 117 (J.C.P.C.); Irwin Toy Ltd. v. Québec (Attorney General), 
[1989] 1 S.C.R. 927, [1989] S.C.J. No. 36, 58 D.L.R. (4th) 577, 94 N.R. 167, J.E. 
89-772, 24 Q.A.C. 2, 25 C.P.R. (3d) 417, 39 C.R.R. 193, 15 A.C.W.S. (3d) 121;  
L. (S.) v. Commission scolaire des Chênes, [2012] 1 S.C.R. 235, [2012] S.C.J. No. 
7, 2012 SCC 7, 252 C.R.R. (2d) 168, 426 N.R. 352, 2012EXP-662, J.E. 2012-364, 
341 D.L.R. (4th) 577, 210 A.C.W.S. (3d) 363; Lavigne v. Ontario Public Service 
Employees Union, [1991] 2 S.C.R. 211, [1991] S.C.J. No. 52, 81 D.L.R. (4th) 545, 
126 N.R. 161, J.E. 91-1122, 48 O.A.C. 241, 91 CLLC ¶14,029 at 12257, 4 C.R.R. 
(2d) 193, 27 A.C.W.S. (3d) 795; Lavoie v. Canada, [2002] 1 S.C.R. 769, [2002] 
S.C.J. No. 24, 2002 SCC 23, 210 D.L.R. (4th) 193, 284 N.R. 1, J.E. 2002-494,  
15 C.C.E.L. (3d) 159, [2002] CLLC ¶210-020, 92 C.R.R. (2d) 1, 22 Imm. L.R. (3d) 
182, D.T.E. 2002T-266, REJB 2002-28412, 112 A.C.W.S. (3d) 254, affg [1999] 
F.C.J. No. 754, [2000] 1 F.C. 3, 174 D.L.R. (4th) 588, 64 C.R.R. (2d) 189,  
88 A.C.W.S. (3d) 991 (C.A.); Little Sisters Book and Art Emporium v. Canada 
(Minister of Justice), [2000] 2 S.C.R. 1120, [2000] S.C.J. No. 66, 2000 SCC 69,  
193 D.L.R. (4th) 193, 263 N.R. 203, [2001] 2 W.W.R. 1, J.E. 2001-49, 145 B.C.A.C. 
1, 83 B.C.L.R. (3d) 1, 28 Admin. L.R. (3d) 1, 150 C.C.C. (3d) 1, 38 C.R. (5th) 209, 
79 C.R.R. (2d) 189, 5 T.T.R. (2d) 161, REJB 2000-21529, 101 A.C.W.S. (3d) 732,  
48 W.C.B. (2d) 76; McKinney v. University of Guelph, [1990] 3 S.C.R. 229, [1990] 
S.C.J. No. 122, 76 D.L.R. (4th) 545, 118 N.R. 1, J.E. 91-12, 45 O.A.C. 1, 91 CLLC 
¶17,004 at 16062, 2 C.R.R. (2d) 1, 24 A.C.W.S. (3d) 479; Quebec (Attorney Gen-
eral) v. Quebec Assn. of Protestant School Boards, [1984] 2 S.C.R. 66, [1984] 
S.C.J. No. 31, 10 D.L.R. (4th) 321, 54 N.R. 196, J.E. 84-625, 9 C.R.R. 133,  
26 A.C.W.S. (2d) 447; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, [1985] 
S.C.J. No. 17, 18 D.L.R. (4th) 321, 58 N.R. 81, [1985] 3 W.W.R. 481, 37 Alta. L.R. 
(2d) 97, 60 A.R. 161, 18 C.C.C. (3d) 385, 85 CLLC ¶14,023 at 12108, 13 C.R.R. 64, 
14 W.C.B. 157; R. v. Boucher, [1951] S.C.R. 265, [1950] S.C.J. No. 41, [1951]  
2 D.L.R. 369, 99 C.C.C. 1, 11 C.R. 85; R. v. Chaulk, [1990] 3 S.C.R. 1303, [1990] 
S.C.J. No. 139, 119 N.R. 161, [1991] 2 W.W.R. 385, J.E. 91-76, 69 Man. R. (2d) 
161, 62 C.C.C. (3d) 193, 2 C.R. (4th) 1, 1 C.R.R. (2d) 1, 11 W.C.B. (2d) 558; R. v. 
Downey, [1992] 2 S.C.R. 10, [1992] S.C.J. No. 48, 90 D.L.R. (4th) 449, 136 N.R. 
266, J.E. 92-807, 2 Alta. L.R. (3d) 193, 125 A.R. 342, 72 C.C.C. (3d) 1, 13 C.R. 
(4th) 129, 9 C.R.R. (2d) 1, 16 W.C.B. (2d) 163; R. v. Edwards Books and Art Ltd., 
[1986] 2 S.C.R. 713, [1986] S.C.J. No. 70, 35 D.L.R. (4th) 1, 71 N.R. 161, J.E.  
87-82, 19 O.A.C. 239, 30 C.C.C. (3d) 385, 87 CLLC ¶14,001 at 12001, 55 C.R. (3d) 
193, 28 C.R.R. 1, 1 W.C.B. (2d) 19; R. v. Keegstra, [1990] 3 S.C.R. 697, [1990] 
S.C.J. No. 131, 117 N.R. 1, [1991] 2 W.W.R. 1, J.E. 91-42, 77 Alta. L.R. (2d) 193, 
114 A.R. 81, 61 C.C.C. (3d) 1, 1 C.R. (4th) 129, 3 C.R.R. (2d) 193, 11 W.C.B. (2d) 
352; R. v. Secretary of State for Foreign and Commonwealth Affairs, ex parte  
Indian Assn. of Alberta, [1982] Q.B. 892, [1982] 2 All E.R. 118, [1982] 2 W.L.R. 
641 (C.A.); R. v. Sharma, [1991] O.J. No. 14, 77 D.L.R. (4th) 334, 44 O.A.C. 355, 
62 C.C.C. (3d) 147, 3 C.R. (4th) 195, 3 M.P.L.R. (2d) 1, 11 W.C.B. (2d) 643 (C.A.); 
R. v. Sharpe, [2001] 1 S.C.R. 45, [2001] S.C.J. No. 3, 2001 SCC 2, 194 D.L.R. (4th) 1, 
264 N.R. 201, [2001] 6 W.W.R. 1, J.E. 2001-294, 146 B.C.A.C. 161, 88 B.C.L.R.  
(3d) 1, 150 C.C.C. (3d) 321, 39 C.R. (5th) 72, 86 C.R.R. (2d) 1, 48 W.C.B. (2d) 287; 
Reference re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, 
[1987] S.C.J. No. 10, 38 D.L.R. (4th) 161, 74 N.R. 99, [1987] 3 W.W.R. 577,  
51 Alta. L.R. (2d) 97, 78 A.R. 1, 87 CLLC ¶14,021 at 12149, 28 C.R.R. 305,  
4 A.C.W.S. (3d) 138; Reference re Resolution to Amend the Constitution 
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(“Patriation Reference”), [1981] 1 S.C.R. 753, [1981] S.C.J. No. 58, 125 D.L.R. (3d) 1, 
39 N.R. 1, [1981] 6 W.W.R. 1, 11 Man. R. (2d) 1, 34 Nfld. & P.E.I.R. 1, 1 C.R.R.  
59, 10 A.C.W.S. (2d) 489; Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, 
[2004] S.C.J. No. 75, 2004 SCC 79, 246 D.L.R. (4th) 193, 328 N.R. 1, J.E. 2005-42, 
125 C.R.R. (2d) 122, 12 R.F.L. (6th) 153, 135 A.C.W.S. (3d) 612; Reference  
re Secession of Quebec, [1998] 2 S.C.R. 217, [1998] S.C.J. No. 61, 161 D.L.R. (4th) 
385, 228 N.R. 203, J.E. 98-1716, 55 C.R.R. (2d) 1, 81 A.C.W.S. (3d) 798; Reference 
re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), [1990] 1 S.C.R. 1123, 
[1990] S.C.J. No. 52, 109 N.R. 81, [1990] 4 W.W.R. 481, J.E. 90-907, 68 Man. R. 
(2d) 1, 56 C.C.C. (3d) 65, 77 C.R. (3d) 1, 48 C.R.R. 1, 10 W.C.B. (2d) 191;  
RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, [1995] 
S.C.J. No. 68, 127 D.L.R. (4th) 1, 187 N.R. 1, J.E. 95-1766, 100 C.C.C. (3d) 449, 
62 C.P.R. (3d) 417, 31 C.R.R. (2d) 189, 57 A.C.W.S. (3d) 578, 28 W.C.B. (2d) 216; 
Roncarelli v. Duplessis, [1959] S.C.R. 121, [1959] S.C.J. No. 1, 16 D.L.R. (2d) 689; 
Rosen v. Ontario (Attorney General), [1996] O.J. No. 100, 131 D.L.R. (4th) 708,  
87 O.A.C. 280, 34 C.R.R. (2d) 84, 60 A.C.W.S. (3d) 723 (C.A.); RWDSU v. Dolphin 
Delivery Ltd., [1986] 2 S.C.R. 573, [1986] S.C.J. No. 75, 33 D.L.R. (4th) 174,  
71 N.R. 83, [1987] 1 W.W.R. 577, J.E. 87-81, 9 B.C.L.R. (2d) 273, 38 C.C.L.T. 184, 
87 CLLC ¶14,002 at 12037, 25 C.R.R. 321, 2 A.C.W.S. (3d) 243; Slaight Commu-
nications Inc. v. Davidson, [1989] 1 S.C.R. 1038, [1989] S.C.J. No. 45, 59 D.L.R. 
(4th) 416, 93 N.R. 183, J.E. 89-775, 26 C.C.E.L. 85, 89 CLLC ¶14,031 at 12247, 
40 C.R.R. 100, 15 A.C.W.S. (3d) 132; Syndicat Northcrest v. Amselem, [2004]  
2 S.C.R. 551, [2004] S.C.J. No. 46, 2004 SCC 47, 241 D.L.R. (4th) 1, 323 N.R. 59, 
J.E. 2004-1354, 121 C.R.R. (2d) 189, 28 R.P.R. (4th) 1, 132 A.C.W.S. (3d) 170; 
Thomson Newspapers Co. v. Canada (Attorney General) (1998), 38 O.R. (3d) 735, 
[1998] 1 S.C.R. 877, [1998] S.C.J. No. 44, 159 D.L.R. (4th) 385, 226 N.R. 1, J.E. 
98-1224, 109 O.A.C. 201, 51 C.R.R. (2d) 189, 79 A.C.W.S. (3d) 921; Trinity Western 
University v. British Columbia College of Teachers, [2001] 1 S.C.R. 772, [2001] 
S.C.J. No. 32, 2001 SCC 31, 199 D.L.R. (4th) 1, 269 N.R. 1, J.E. 2001-1034,  
151 B.C.A.C. 161, 31 Admin. L.R. (3d) 163, [2001] CLLC ¶230-026, 82 C.R.R. (2d) 
189, REJB 2001-24105, 105 A.C.W.S. (3d) 83; Winner v. S.M.T. (Eastern) Ltd., 
[1951] S.C.R. 887, [1951] S.C.J. No. 31, [1951] 4 D.L.R. 529 

Statutes referred to 

Act of Settlement, 1701, 12 & 13 Will. III, c. 2 
An Act respecting Aliens and Naturalization, 31, V, c. 66 (1869), s. 4(2) 
Canadian Charter of Rights and Freedoms, ss. 1, 2(a), (b), 15(1) 
Canadian Citizenship Act, S.C. 1946, c. 16, s. 1 
Citizenship Act, R.S.C. 1985, c. C-29, ss. 3(1)(c) [as am.], 12(3), 24, Schedule  

(Section 24) 
Citizenship Act, S.C. 1974-75-76, c. 108 
Constitution Act, 1791, 31 Geo. 3, c. 31 
Constitution Act, 1867, ss. 9, 17 
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982,  

c. 11, s. 41(a) 
Law Society Act, R.S.O. 1990, c. L.8 
Québec Act, 1774, 14 Geo. III, c. 83 
Royal Title and Styles Act, R.S.C. 1985, c. R-12, s. 2 
Statute of Westminster, 1931, 22 Geo. V, c. 4, Preamble 
Succession to the Throne Act, 2013, S.C. 2013, c. 6 

Authorities referred to 

Bagehot, Walter, The English Constitution (1st ed. 1867) (New York: Cosimo 
Classics, 2007) 

Blackstone, W., I Commentaries 149 
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Brown, Wallace, and Hereward Senior, Victorious in Defeat: the Loyalists in 
Canada (Toronto: Methuen, 1984) 

Bumsted, J.M., Understanding the Loyalists (Sackville, NB: Centre for Canadian 
Studies, Mount Allison University, 1986) 

Choudhry, Sujit, “So What is the Real Legacy of Oakes? Two Decades of Propor-
tionality Analysis under the Canadian Charter’s Section 1” (2006), S.C.L.R. 
501 

Chrimes, Stanley Bertram, “Richard II’s Questions to the Judges, 1387” (1956), 
72 Law Q. Rev. 365-90 

Fellows, Jo-Ann, “The Loyalist Myth in Canada”, in Historical Papers, 1971,  
Canadian Historical Association 94 

Holdsworth, William Searle, A History of English Law (London: Methuen, 1926) 
Johnson, Arthur, Myths and Facts of the American Revolution (Toronto:  

W. Briggs, 1908) 
MacRae-Buchanan, Constance, “American Influence on Canadian Constitutional-

ism” in Ajzenstat, J., ed., Canadian Constitutionalism 1791-1991 (Ottawa: 
Canadian Study of Parliament Group, 1992) 

Martin, Ged, “Introduction to the 2006 Edition” in Waite, P.B., ed., Confederation 
Debates in the Province of Canada, 1865, 2nd ed. (Montreal: McGill-Queen’s 
University Press, 2006) 

Potter, Janice, “The Lost Alternative: the Loyalists in the American Revolution” 
(1976), 27 Hum. Assoc. Rev. 89 

Shachar, Ayelet, and Ran Hirschl, “Citizenship as Inherited Property” (2007),  
35 Political Theory 253 

Smith, David E., Across the Aisle: Opposition in Canadian Politics (Toronto:  
University of Toronto Press, 2013) 

Statement — Minister Kenney celebrates Citizenship Week, online: Citizenship 
and Immigration Canada, October 17, 2011, <http://www.cic.gc.ca/english/ 
department/media/statements/2011/2011-10-17.asp> 

Weinrib, Lorraine E., “The Supreme Court of Canada and Section 1 of the Char-
ter” (1988), 10 S.C.L.R. 469 

APPLICATION for a declaration that the citizenship oath is  
unconstitutional. 

 
Peter Rosenthal, Michael Smith, Selwyn Pieters and Reni 

Chang, for applicants. 
Kristina Dragaitis and Ned Djordjevic, for defendant. 
 
[1] E.M. MORGAN J.: — Under s. 3(1)(c) of the Citizenship Act, 

R.S.C. 1985, c. C-29 (the “Act”), a person over 14 years old must 
take an oath of citizenship in order to become a Canadian citizen. 
Section 12(3) of the Act provides that a certificate of citizenship 
issued to a new Canadian by the Minister of Citizenship and  
Immigration does not become effective until the oath is taken. 

[2] The form of oath is authorized and set out in s. 24 of the 
Act, and the Schedule (Section 24) thereto, as follows: 

 I swear (or affirm) that I will be faithful and bear true allegiance to Her 
Majesty Queen Elizabeth the Second, Queen of Canada, Her Heirs and Suc-
cessors, and that I will faithfully observe the laws of Canada and fulfill my 
duties as a Canadian citizen. 
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[3] The applicants submit that the oath to the Queen violates 
s. 2(b) (freedom of expression), s. 2(a) (freedom of religion) and  
s. 15(1) (equality rights) of the Canadian Charter of Rights and 
Freedoms (the “Charter”). They further submit that the oath 
does not constitute a reasonable limit on those rights under s. 1 
of the Charter. The respondent takes the position that what the 
applicants are seeking is a positive right to citizenship, which is 
not a right protected by the Charter; accordingly, the respondent 
submits that the oath to the Queen does not violate any of the 
constitutional rights of the applicants. 

[4] For the reasons that follow, the application is dismissed. 
The oath to the Queen, as required by the Act, is a form of com-
pelled speech that prima facie infringes the applicants’ freedom 
of expression under s. 2(b) of the Charter. At the same time, the 
oath is a reasonable limit on the right of expression and is there-
fore saved by s. 1. The oath does not violate either s. 2(a) or  
s. 15(1) of the Charter. 

I.  The Applicants’ Claims 

[5] All three of the applicants are permanent residents of  
Canada who wish to become Canadian citizens. Other than their 
failure to take the oath of citizenship, they have each resided in 
Canada for more than the number of years required to become 
new citizens and depose that they have otherwise qualified for 
citizenship under the Act. 

[6] The applicant Michael McAteer immigrated to Canada 
from Ireland. He deposes that his family fought for Irish  
independence from the British Crown and that he holds  
republican beliefs that prevent him from “taking an oath of 
allegiance to a hereditary monarch who lives abroad”. He fur-
ther states in his affidavit that swearing an oath to the 
Queen, as required by the Act, would amount to “a betrayal of 
my republican heritage and impede my activities in support of 
ending the monarchy in Canada”. 

[7] The applicant Simone Topey immigrated to Canada from 
Jamaica. She explains in her affidavit that she adheres to the 
Rastafarian faith. She deposes that to Rastafarians, the “current 
society is Babylon” and that the Queen is regarded as the “head 
of Babylon”. She further states that it would violate her religious 
belief to take an oath to the person who is the head of such a  
society. 

[8] The applicant Dror Bar-Natan immigrated to Canada from 
Israel. He deposes that the oath is “repulsive” to him because  
“it states that some people, the royals and their heirs, are born 
with privilege”. He further states that “it is a historic remnant of 
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a time we all believe has passed”, and that it would violate his 
belief in equality of all persons to swear allegiance to “a symbol 
that we aren’t all equal and that some of us have to bow to oth-
ers for reasons of ancestry alone”. 

[9] The application was initiated by Charles Roach, a promi-
nent Ontario lawyer who passed away in October 2012. He had 
immigrated to Canada from Trinidad and Tobago in 1955 and 
became a lawyer in 1963. Cullity J. set out the salient features 
of Mr. Roach’s case in a reported decision in his judgment deny-
ing certification of the present claim as a class action (Roach v. 
Canada (Attorney General), [2009] O.J. No. 737, 74 C.P.C. (6th) 
22 (S.C.J.), at paras 18-21, affd [2009] O.J. No. 5286, 84 C.P.C. 
(6th) 276 (Div. Ct.)). 

[10] In 1988, Mr. Roach was informed by the Law Society of 
Upper Canada that he had to become a citizen by July 1, 1989 in 
order to continue practising law in Ontario. Mr. Roach applied 
for citizenship at the time and went so far as to attend a citizen-
ship ceremony, during which he asked the presiding judge 
whether he could become a citizen without swearing an oath to 
the Queen. He received a negative answer, whereupon, due to 
his conscientious objection, he refused to take the oath and the 
certificate of citizenship was withheld from him. 

[11] As it turned out, before the expiry of the Law Society’s 
deadline the Supreme Court of Canada rendered its decision in 
Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, 
[1989] S.C.J. No. 6, striking down the requirement of Canadian 
citizenship for those seeking to be called to the bar. Under 
amendments to the Law Society Act, R.S.O. 1990, c. L.8  that 
came into force on February 27, 1989, the criteria for admission 
to the Ontario bar were amended to bring the law into compli-
ance with the Andrews ruling. Mr. Roach was therefore permit-
ted to continue practising law despite not having sworn the 
requisite oath to become a citizen of Canada. 

[12] It is fair to say that Mr. Roach’s stance as an objector to 
the oath, although not successful in its previous legal iterations 
(see Roach v. Canada (Minister of State for Multiculturalism 
and Culture), [1994] F.C.J. No. 33, 113 D.L.R. (4th) 67 (C.A.); 
Roach v. Canada (Attorney General), supra), brought promi-
nence to the issue at hand. He was very active in the political 
movement to abolish the monarchy for Canada. In addition, the 
case of Charles Roach illustrates that there are real costs to a 
long-time member of Canadian society remaining a permanent 
resident rather than becoming a citizen. As Cullity J. pointed 
out, at para. 22 of his judgment: 
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He has turned down an invitation to apply for appointment as a provincial 
judge because of a requirement to take the oath of allegiance, he is unable to 
vote or run for public office, he is no longer eligible for Canada Council 
grants that, as a poet, he previously received, and he is unable to travel on a 
Canadian passport. 

II.  Legislative History 

[13] Although the concept of Canadian citizenship itself origi-
nated in 1947 with the Canadian Citizenship Act, S.C. 1946,  
c. 16, s. 1 (the “1947 Act”), the taking of an oath to the sovereign 
by new subjects of the Crown pre-dates Confederation. The 
Québec Act, 1774, 14 Geo. III, c. 83, enacted in the wake of the 
transfer of Lower Canada from the French monarch to the 
English Crown, took into account the sensitivities of the  
Roman Catholic population of Quebec to the fact that the form 
of oath at the time made reference to the Protestant faith. It 
provided a secular alternative for the first oath specific to per-
sons newly naturalized in Canada: “I [name] do sincerely prom-
ise and swear, that I will be faithful, and bear true Allegiance to 
his Majesty King George . . . .” 

[14] An oath to the Queen as a condition of naturalization 
across the country was introduced in the very first parliamentary 
session following Confederation. Section 4(2) of An Act respecting 
Aliens and Naturalization, 31, V, c. 66 (1869) provided that every 
alien, in order to be naturalized as a British subject resident in 
Canada, had to swear (or affirm) “that I will be faithful and bear 
true allegiance to Her Majesty Queen Victoria, as lawful Sover-
eign of the United Kingdom of Great Britain and Ireland, and of 
the Dominion of Canada”. 

[15] The requirement of taking an oath to the Queen as a con-
dition of citizenship was re-enacted and imposed on every appli-
cant for citizenship, whether a British subject or not (except for 
a limited class of British subjects who had already been resident 
in Canada for five years and were “grandfathered” as automatic 
Canadian citizens), when Canadian citizenship was first intro-
duced in the 1947 Act. Thirty years later, the oath was once 
again reconfirmed in the revisions brought about by the Citizen-
ship Act, S.C. 1974-75-76, c. 108. It is this version of the Act that 
contains the oath of citizenship in its current form. 

[16] As for the Queen’s stature as head of state, the ancient 
common law recognized the monarch as the repository of Eng-
lish sovereignty prior to the Norman conquest. The courts elabo-
rated on and confirmed monarchial authority in the late middle 
ages in response to a series of questions posed to them by Rich-
ard II. See Stanley Bertram Chrimes, “Richard II’s Questions to 
the Judges, 1387” (1956), 72 Law Q. Rev. 365-90. This took into 
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account the limits on royal powers imposed by Magna Carta, 
1215, which was itself followed by the gradual emergence of  
habeas corpus and other relevant enactments and common law 
restraints on royal power. See  W. Holdsworth, A History of Eng-
lish Law (London: Methuen, 1926). With all of this, the courts 
nevertheless confirmed in Godden v. Hales (1686), 2 Shower 475 
(K.B.) that the Crown sits at the sovereign apex of the legal and 
political system. 

[17] The monarch as head of state was further entrenched by 
the Act of Settlement, 1701, 12 & 13 Will. III, c. 2, which set out 
the rules for succession to the Crown of the United Kingdom 
(Great Britain and Scotland). This conception of sovereignty and 
executive authority was inherited by Canada in the Constitution 
Act, 1867, s. 9, which provides that “[t]he Executive Government 
and Authority of and over Canada is hereby declared to continue 
and be vested in the Queen”. The role of Her Majesty as sover-
eign has also been reinforced in s. 41(a) of the Constitution Act, 
1982, which requires unanimity of the federal and all provincial 
legislatures in order to enact any amendment to the constitu-
tional status of “the office of the Queen, the Governor General 
and the Lieutenant Governor of a province”. 

[18] Of course, sovereign powers in the Anglo-Canadian tradi-
tion reside not in the executive alone but in the legislature as 
well, as reflected in William Blackstone’s articulation of the 
“king-in-parliament”. Sovereignty, according to this view, vests 
“in the king’s majesty, sitting there in his royal political capacity, 
and the three estates of the realm; the lords spiritual, the lords 
temporal. . . and the commons” (W. Blackstone, I Commentaries 
149). Again, this conception of executive and legislative sovereign 
authority was inherited by Canada in its founding constitution. 
Section 17 of the Constitution Act, 1867 provides that “[t]here 
shall be One Parliament for Canada, consisting of the Queen, an 
Upper House styled the Senate, and the House of Commons”. 

[19] Actual royal power, certainly, has “gradually relocated 
from the Monarch in person to the Monarch’s advisors or minis-
ters” (Black v. Canada (Prime Minister) (2001), 54 O.R. (3d) 215, 
[2001] O.J. No. 1853, 199 D.L.R. (4th) 228 (C.A.), at para. 32). 
Nevertheless, the Queen retains authority over “the prerogative 
of mercy, the grant of honours, the dissolution of Parliament and 
the appointment of ministers” and other matters commensurate 
with her stature as national sovereign (Council of Civil Service 
Unions v. Minister for the Civil Service, [1985] 1 A.C. 374, [1985] 
3 All E.R. 935 (H.L.), at p. 418 A.C.), even if most of the preroga-
tive powers are today exercised on advise of the prime minister 

OR117p5_cases.pdf   42OR117p5_cases.pdf   42 10/12/2013   2:04:09 PM10/12/2013   2:04:09 PM

16



 MCATEER V. CANADA (ATTORNEY GENERAL) 363 

and subject to the Charter (Canada (Prime Minister) v. Khadr, 
[2010] 1 S.C.R. 44, [2010] S.C.J. No. 3, at para. 36). 

[20] The preamble to the Statute of Westminster, 1931, 22 Geo. 
V, c. 4 (U.K.) identifies Canada as one of “His Majesty’s Govern-
ments”. Likewise, the recently enacted Succession to the Throne 
Act, 2013, S.C. 2013, c. 6 describes Canada as one of “the Realms 
of which Her Majesty is Sovereign”. In Canada’s system of con-
stitutional monarchy, the sovereign, like all institutions of state, 
exercises power within constitutional limitations. But there is no 
doubt that Her Majesty the Queen is Queen of Canada, the  
embodiment of the Crown in Canada, and the head of state 
(Royal Title and Styles Act, R.S.C. 1985, c. R-12, s. 2). 

III.  Freedom of Expression 

[21] As the Supreme Court of Canada pointed out in one of its 
earliest judgments under s. 2(b) of the Charter, “[t]he content of 
expression can be conveyed through an infinite variety of forms 
of expression: for example, the written or spoken word, the arts, 
and even physical gestures or acts” (Irwin Toy Ltd. v. Québec  
(Attorney General), [1989] 1 S.C.R. 927, [1989] S.C.J. No. 36, at 
para. 42). Certain behaviours, such as a labour strike (Reference 
Re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 
313, [1987] S.C.J. No. 10), acts of criminal violence (RWDSU v. 
Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, [1986] S.C.J. No. 75, at 
p. 588 S.C.R.), and the display of commercial wares (R. v. Sharma, 
[1991] O.J. No. 14, 77 D.L.R. (4th) 334 (C.A.), at para. 19), have 
been specifically excluded from the ambit of the constitutional 
right; otherwise, “s. 2(b) of the Charter embraces all content of 
expression irrespective of the particular meaning or message 
sought to be conveyed” (R. v. Keegstra, [1990] 3 S.C.R. 697, [1990] 
S.C.J. No. 131). 

[22] Accordingly, “if the activity conveys or attempts to convey 
a meaning, it has expressive content and prima facie falls within 
the scope of the guarantee” (Irwin Toy, supra, at p. 969 S.C.R.). 
Protected speech therefore includes not only the spoken word 
but the choice of language (Ford v. Québec (Attorney General), 
[1988] 2 S.C.R. 712, [1988] S.C.J. No. 88), and the right to re-
ceive or hear expressive content as much as the right to create it 
(Little Sisters Book and Art Emporium v. Canada (Minister of 
Justice), [2000] 2 S.C.R. 1120, [2000] S.C.J. No. 66). Section 2(b) 
also guarantees the right to possess expressive material regard-
less of how repugnant it may be to others or to society at large 
(R. v. Sharpe, [2001] 1 S.C.R. 45, [2001] S.C.J. No. 3). 

[23] Most significantly, “[f]reedom of expression encompasses 
the right not to express views” (Rosen v. Ontario (Attorney  
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General), [1996] O.J. No. 100, 131 D.L.R. (4th) 708 (C.A.), at  
para. 16 (emphasis added)). As explained by Lamer J. (as he 
then was) in Slaight Communications Inc. v. Davidson, [1989]  
1 S.C.R. 1038, [1989] S.C.J. No. 45, at para. 92, “[t]here is no 
denying that freedom of expression necessarily entails the right 
to say nothing or the right not to say certain things. Silence is in 
itself a form of expression which in some circumstances can  
express something more clearly than words could do.” A statutory 
requirement whose effect is “to put a particular message into  
the mouth of the plaintiff ” would run afoul of s. 2(b) of the Char-
ter (Lavigne v. Ontario Public Service Employees Union, [1991]  
2 S.C.R. 211, [1991] S.C.J. No. 52, at p. 267 S.C.R.). 

[24] Indeed, the right not to express the government’s pre-
ferred point of view extends to those who oppose socially positive 
messages such as health warnings (RJR-MacDonald Inc. v. 
Canada (Attorney General), [1995] 3 S.C.R. 199, [1995] S.C.J. 
No. 68, at para. 124), and includes even the right to refrain from 
expressing objective, uncontested facts (Slaight Communica-
tions, supra, at para. 95). As Chief Justice Lamer explained  
in Committee for the Commonwealth of Canada v. Canada, 
[1991] 1 S.C.R. 139, [1991] S.C.J. No. 3, at para. 18, individuals 
are not only protected from having to articulate a message with 
which they disagree, but are also guaranteed the correlative 
right not to have to listen to such a message. 

[25] The applicants submit that imposing on them, as a condi-
tion of citizenship, a requirement to swear an oath with which 
they do not agree curtails their expression in the very way that 
the courts have said it may not be curtailed. As Cullity J. pointed 
out in Roach v. Canada (Attorney General), supra, at para. 22,  
quoted above, the burden that the oath places on their speech, or 
their desire not to speak the words prescribed in the Act, is a  
rather steep one. In a celebratory statement issued in 2011, the 
then Minister of Immigration and Citizenship reconfirmed the 
weight of that burden, declaring that “[f]ew things in this 
world are more precious to us than our Canadian citizenship” 
(Statement — Minister Kenney celebrates Citizenship Week,  
Citizenship and Immigration Canada, October 17, 2011, 
<http://www.cic.gc.ca/english/department/media/statements/2011
/2011-10-17.asp>). 

[26] Despite the respondent’s surprising argument to the con-
trary in its factum, the inability to become a citizen is not the 
kind of “state-imposed cost or burden [that is] . . . not prohibited 
[because] . . . the burden is trivial or insubstantial” (R. v.  
Edwards Books and Art Ltd., [1986] 2 S.C.R. 713, [1986] S.C.J. 
No. 70, at para. 97). The fact that the applicants can remain in 
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the country as permanent residents does not devalue the benefit 
that they are unable to access without speaking words they do 
not wish to speak. Iacobucci J. put as high a price as possible on 
it in Benner v. Canada (Secretary of State), [1997] 1 S.C.R. 358, 
[1997] S.C.J. No. 26, at para. 68: “I cannot imagine 
an interest more fundamental to full membership in Canadian 
society than Canadian citizenship.” The burden on the appli-
cants’ speech — putting citizenship out of their grasp — is real 
and substantial. 

[27] The respondent contends that the applicants’ Charter 
claim in effect seeks a “positive right” rather than a “negative 
right”, and that s. 2(b) guarantees only the latter form of right. 
Quoting the Supreme Court of Canada in Baier v. Alberta, 
[2007] 2 S.C.R. 673, [2007] S.C.J. No. 31, at para. 41, the  
respondent submits that, here, “what is sought is ‘positive gov-
ernment legislation or action as opposed to freedom from gov-
ernment restrictions on activity in which people could otherwise 
freely engage’”. 

[28] It is literally correct to say, as the respondent does in its 
factum, that “the status of citizenship is not an ‘activity’ in 
which [the applicants] could otherwise freely engage without 
government enablement”. That, however, does not mean that the 
burden imposed on their expression is not a coercive one. 

[29] L’Heureux-Dubé J. pointed out in Haig v. Canada (Chief 
Electoral Officer), [1993] 2 S.C.R. 995, [1993] S.C.J. No. 84, at 
para. 79, that “[t]he distinctions between . . . positive and nega-
tive entitlements, are not always clearly made, nor are they  
always helpful”. That observation certainly describes the argu-
ments made here. 

[30] On one hand, the respondent is right that the applicants’ 
Charter challenge strives to attain a legislative change permit-
ting them to access a government-created “platform” — the 
hallmark of an unprotected “positive right” (Baier, supra, at  
para. 36). On the other hand, the applicants’ challenge strives to 
avoid being coerced into words of fidelity to the Queen — the 
“platform” of citizenship is not the goal of their speech/silence, 
but rather represents the club or carrot which the government 
holds out to them. 

[31] The current challenge is analogous to that in Libman v. 
Quebec (Attorney General), [1997] 3 S.C.R. 569, [1997] S.C.J. No. 
85, where the challenger sought to fundraise for his cause dur-
ing the Quebec referendum. The governing regulations denied 
him the benefit of access to any officially sanctioned committee 
that would permit regulated expenses to be incurred during the 
referendum period. As with the present applicants, the challenger 
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sought to express his view (there through funding a political 
cause, here through non-reference to the Queen in the citizen-
ship oath), independent of any government activity — but was 
denied a government-created benefit if he did so. 

[32] While the positive/negative question can thus be looked at 
in two ways — i.e., either as an access-to-platform claim or a  
denial-of-benefit claim — the courts have already determined 
that citizenship criteria are subject to Charter scrutiny. It does 
not matter that there is no constitutional right to citizenship  
per se. See Lavoie v. Canada, [1999] F.C.J. No. 754, [2000] 1 F.C. 
3 (C.A.), at para. 11, affd [2002] 1 S.C.R. 769, [2002] S.C.J. No. 
24. Charter challenges to citizenship criteria or to the citizenship 
application process do not seek citizenship, they seek an end to a 
burden imposed on a recognized Charter right. Citizenship can-
not, in effect, be a prize that the Act rewards to applicants who 
give up a right such as freedom of expression that exists outside 
of the citizenship process. 

[33] It is as much of a Charter violation to compel speech by 
denying a statutory benefit as it is to censor speech by imposing 
a statutory punishment; the former “positive”-looking right is 
really just the flip side of the latter “negative”-looking right. A 
person who cannot access the benefit of citizenship as a conse-
quence of a rights-infringing provision in the Act deserves a con-
stitutional remedy unless the impugned provision is saved by  
s. 1 (Augier v. Canada (Minister of Citizenship and Immigra-
tion), [2004] F.C.J. No. 761, 2004 FC 613 (T.D.), at para. 25).  

[34] Accordingly, the guarantee of freedom of expression con-
tained in s. 2(b) of the Charter is prima facie infringed by the 
statutory requirement that the applicants recite an oath to the 
Queen in order to acquire citizenship. The oath of citizenship is 
a form of compelled speech that is only permissible if it can be 
shown to be a reasonable limit on the right of expression within 
the meaning of s. 1 of the Charter. 

IV.  The Citizenship Oath as a Reasonable Limit on Expression 

[35] Since the applicants have established that the Act’s  
requirement of an oath to the Queen is a prima facie breach of  
s. 2(b) of the Charter, it is for the respondent to show that it the 
oath is, in the words of s. 1, demonstrably justifiable in a free 
and democratic society. Needless to say, the proof at this stage of 
the analysis need not be definitive; indeed, it probably could not 
be in the usual courtroom sense of the word “proof”. The  
Supreme Court of Canada has acknowledged that “[d]ecisions  
on such matters must inevitably be the product of a mix of  
conjecture, fragmentary knowledge, general experience and 
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knowledge of the needs, aspirations and resources of society” 
(McKinney v. University of Guelph, [1990] 3 S.C.R. 229, [1990] 
S.C.J. No. 122, at p. 304 S.C.R.). 

[36] Nevertheless, the court is mandated under s. 1 to investi-
gate the justifications for a Charter breach. The present case 
does not, of course, involve criminal justice or entail the poten-
tial incarceration of any person, but rather represents a choice 
made by Parliament in fashioning the process of citizenship  
acquisition. It therefore need not, and probably could not,  
be “tuned with great precision in order to withstand judicial 
scrutiny” (R. v. Edwards Books & Art Ltd., supra, at 772 S.C.R.). 
The respondent must, however, provide what McLachlin C.J.C. 
has called a “reasoned demonstration” that the breach is a justi-
fiable one (RJR MacDonald, supra, at para. 129). 

[37] In order to establish a s. 1 justification, the respondent 
must first establish that there is a sufficiently important objec-
tive sought to be accomplished by the measure in issue — i.e., 
the oath (Reference re ss. 193 and 195.1(1)(c) of the Criminal 
Code (Man.), [1990] 1 S.C.R. 1123, [1990] S.C.J. No. 52 (“Prosti-
tution Reference”), at para. 90). It must then demonstrate that 
this measure is designed to achieve its objective, and is not 
based on arbitrary, unfair or irrational considerations. Following 
that, the respondent must show that, even if rationally connect-
ed to its objective, the oath impairs “as little as possible” the  
applicants’ right or freedom (R. v. Big M Drug Mart Ltd., [1985] 
1 S.C.R. 295, [1985] S.C.J. No. 17, at para. 139). Finally, the  
respondent must then explain to the court’s satisfaction the 
“proportionality between the effects of the [required oath] . . . 
and the objective which has been identified as of ‘sufficient  
importance’” (R. v. Oakes, [1986] 1 S.C.R. 103, [1986] S.C.J.  
No. 7, at para. 70). 

a.  The pressing and substantial objective 

[38] Counsel for the respondent describes the objective of the 
citizenship oath as follows: 

The purpose of the oath requirement including an oath of allegiance to the 
Queen is to ensure a public, symbolic avowal of commitment to this coun-
try’s constitutionally entrenched political structure and history, during the 
solemnities of the citizenship ceremony, as a condition of acceding to  
full membership in the Canadian polity. The language of the oath reflects 
Canada’s current political reality and constitutional order. 

[39] The applicants respond by submitting polling data sug-
gesting that for contemporary Canadian society the Queen may 
not serve the symbolic function that the oath seeks to reinforce. 
In oral argument, counsel for the applicants supported this  
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approach by asking, rhetorically, why it is pressing and substan-
tial objective to swear allegiance to the Queen as opposed to an 
oath to Canada or its constitution. Similar sentiments are  
expressed by the applicants in their affidavits. Each indicate 
that they object to the monarch finding her way into the citizen-
ship oath, but that they would have no objection to swearing an 
oath to Canada or its laws. 

[40] With respect, the argument presented by the applicants 
does not establish the conclusion that they draw. Nothing in the 
applicants’ argument takes issue with, or counters, the objective 
of ensuring during the citizenship ceremonies “a public, symbolic 
avowal of commitment” to the country and its established order. 
Indeed, the applicants and the respondents appear to share that 
objective, but each seeks to achieve it with a different form  
of words. 

[41] The applicants may disagree with the oath as a viable 
method of accomplishing the legislative objective. That disa-
greement will be discussed below in terms of whether the means 
used by Parliament are appropriate or proportional to the ends 
it seeks to accomplish. However, as indicated above, the appli-
cants take no real issue with the legislative objective of express-
ing commitment to the country, or with its characterization as 
pressing and substantial; frankly, it is difficult to see how any-
one could argue with the pressing and substantial nature of that 
objective, given the context of the Act in which the oath is set out 
and the ceremony at which it is administered. 

b.  The oath as a rational measure 

[42] The applicants argue that the Queen stands for social  
hierarchy and elitism, and that there is no rational basis for her 
presence in a statement of allegiance to the nation. Their con-
tention is that the notion of personal fidelity to the monarch is 
so antiquated and antithetical to modern Canada that the oath 
alienates new Canadians more than it reflects their membership 
in the polity or binds them to it in a community of status. They 
therefore argue that it is an arbitrary and irrational way to  
accomplish the stated objective that motivates the citizenship 
oath. 

[43] The applicants’ affidavit material addresses this view,  
describing their perception of the monarchy as essentially  
undemocratic, inegalitarian and a figure that runs counter to 
what they conceive as the essence of Canadian society. They also 
submit statistical data showing that the percentage of new  
Canadians of British descent has decreased dramatically since 
the early decades after Confederation, and they surmise that the 
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personal oath to a monarch of British heritage sends a divisive 
and elitist rather than a unifying and all-inclusive message. 

[44] The applicants may not be in favour of the continuing his-
toric arrangement, but in analyzing the rationality of Parlia-
ment’s choice of an oath to the Queen one cannot ignore the fact 
that the monarch is Canada’s constitutional head of state. 
Whereas in analyzing the prima facie infringement of their 
rights the applicants are entitled to insist on remaining silent 
even with respect to objectively unassailable facts, in making a 
s. 1 rational connection argument those objective facts — the 
foremost of which is the Queen’s constitutional status — must be 
taken into account. 

[45] In Chainnigh v. Canada (Attorney General), [2008] F.C.J. 
No. 53, 2008 FC 69, the Federal Court had occasion to consider, 
and dismiss, similar arguments in the context of a Canadian 
Forces officer who challenged various expressions of loyalty  
required during the course of his military service. As Barnes J. 
put it, at para. 49, “the fact remains that our present ties to the 
British monarchy are constitutionally entrenched and unless 
and until that is changed there is legitimacy within our institu-
tional structures for demanding, in appropriate circumstances, 
expressions of respect and loyalty to the Crown”. 

[46] It is certainly rational for Parliament to have embraced 
an oath that references in a direct way Canada’s official head of 
state. Whatever problems the applicants think are associated 
with the monarchy, it is not irrational for Parliament to have  
selected a figure that has been throughout the country’s history, 
and continues to be until the present day, a fixture of its consti-
tutional structure. 

[47] Whether or not there is reliable polling data to suggest 
what Canadians’ current attitude toward the Queen might be is 
not a relevant consideration here. By way of analogy, French and 
English are Canada’s official languages, and given their consti-
tutionally entrenched status it is rational for Parliament to  
require the oath of citizenship in either of those languages. That 
would remain true even if polling data could be produced show-
ing that some other language has become more prevalent among 
new Canadians. 

[48] The constitution contains universal rights that exist in 
most liberal societies, such as freedom of expression, as well as 
“a unique set of constitutional provisions, quite peculiar to Can-
ada”, that in many ways define the nation (Quebec (Attorney 
General) v. Quebec Assn. of Protestant School Boards, [1984]  
2 S.C.R. 66, [1984] S.C.J. No. 31, at p. 79 S.C.R.). Among the  
latter are any number of clauses that privilege foundational  
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aspects of Canadian society: French-English bilingualism, com-
mon law-civil law bi-juridicalism, a parliamentary system, fed-
eralism, aboriginal treaty rights and the status of Her Majesty, 
to name but a few. It would be entirely rational for Parliament, 
if it so desired, to fashion an oath of citizenship that referenced 
any such defining element established by the country’s most 
fundamental law. 

c.  The minimal impairment of rights 

[49] While the citizenship oath is a rational choice, is it one 
that impairs expression as little as possible? 

[50] To reiterate what was said at the outset of the s. 1 discus-
sion, this inquiry is not an exact science. The Supreme Court  
of Canada has observed that “[t]he analysis under s. 1 of 
the Charter must be undertaken with a close attention to con-
text” (Thomson Newspapers Co. v. Canada (Attorney General) 
(1998), 38 O.R. (3d) 735, [1998] 1 S.C.R. 877, [1998] S.C.J. No. 
44, at para. 87). Thus, while the court has made it clear that 
“Parliament is not required to choose the absolutely least intru-
sive alternative” (R. v. Downey, [1992] 2 S.C.R. 10, [1992] S.C.J. 
No. 48, at p. 37 S.C.R.), the question remains whether there is 
some other method available that would be less intrusive on the 
applicants’ rights but “which would achieve the objective as  
effectively” (R. v. Chaulk, [1990] 3 S.C.R. 1303, [1990] S.C.J. No. 
139, at p. 1341 S.C.R.). 

[51] The applicants’ affidavits are replete with descriptions of 
how reference to the Queen is contrary to their conception of 
equality and democracy, how it perpetuates hereditary privilege, 
how it connotes British ethnic dominance in Canadian society, 
and how it is antithetical to minorities’ identity and rights. They 
concede that some form of oath might be acceptable, but they 
submit that it must contain a message that they can pronounce 
in good conscience so that their right to free expression is not so 
severely impaired. As it is, the applicants state that while they 
could physically mouth the words of the oath, they cannot do so 
if they are to take the message of the oath seriously and adhere 
to it faithfully. 

[52] The applicants’ record contain examples of citizenship 
oaths from other democratic nations such as the United States, 
and even Australia, where the Queen is likewise titular head of 
state, where the expression of fidelity is to the country, its laws 
and its heritage, but not to a person of any special, elevated sta-
tus. Counsel for the applicants contends that the fact that other 
comparable societies manage to confer citizenship without an 
oath that is personalized to a national figure is indicative that 
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the means chosen by Parliament to accomplish its goal does not 
represent a minimal impairment of freedom of expression. 

[53] A similar argument was put forward by an applicant for 
citizenship in Heib (Re), [1979] F.C.J. No. 155, 104 D.L.R. (3d) 
422 (T.D.), at para. 7. Like the applicants here, the appellant in 
Heib (Re) “interprets the oath as a binding promise by him to 
bear allegiance to a living person, Queen Elizabeth, and to her 
successors. He says he cannot bring himself to swear allegiance 
to any living person.” Likewise, Charles Roach in his Federal 
Court litigation held fast to the view that “a public oath is the 
most solemn rite and that its terms must be faithfully observed” 
(Roach v. Canada (F.C.A.), supra, at para. 41 (per Linden J.A., 
dissenting)). 

[54] Much as this high respect for the oath of citizenship is 
admirable, it becomes problematic if the oath itself is misinter-
preted. This court has no reason to doubt, and no inclination to 
inquire into, the bona fides of the applicants’ beliefs and view-
points. That, however, does not mean that a misunderstanding 
on the applicants’ part must be taken as being true. 

[55] The Federal Court in Heib (Re) viewed that appellant’s 
similar objection to the oath as misguided. Collier J., at para. 8, 
preferred the interpretation that “the oath can be regarded, not 
as a promise to a particular person, but as a promise to the theo-
retical political apex of our Canadian parliamentary system of 
constitutional monarchy”. Likewise, the Federal Court of Appeal 
in Roach read the reference to the Queen as a reference not to 
the person but to the institution of state that she represents. 
Macguigan J.A., for the majority, indicated, at para. 15, that the 
oath, properly understood, required a citizenship applicant to 
simply “express agreement with the fundamental structure of 
our country as it is”. 

[56] The appellants have rejected these interpretations, opting 
to apply a “plain meaning” to the reference to the Queen in the 
citizenship oath. 

[57] It appears that the applicants have not embraced the 
prevalent view that eschews “plain meanings” as an approach to 
legal texts. Contemporary jurisprudence has for the most part 
seen so-called plain meaning interpretations as misleading,  
concluding that, where such plain meanings are invoked, it is as 
often as not the case that “the context and background [drive] a 
court to the conclusion that ‘something must have gone wrong 
with the language’” (Chartbrook Ltd. v. Persimmon Homes Ltd., 
[2009] UKHL 38, [2009] 4 All E.R. 677 (H.L.), at para. 14). In the 
applicants’ view, however, the meaning of the citizenship oath — 
in particular, the reference to the Queen — is in need of no  
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further interpretation. They simply object to the meaning which 
they view as plain on the face of the oath. 

[58] In fact, as indicated above, the applicants take the plain 
words of the oath with much solemnity. They adopt the same 
posture as the appellant in Heib (Re), who, at para. 7, “said he 
could have, at the hearing before the Citizenship Judge, taken 
the designated oath, but . . . [h]is conscience . . . would not allow 
him to do that”. As counsel for the applicants states in his fac-
tum, “[t]he insistence on the Oath to the Queen is an obstacle 
only to those who, like the applicants, do not support the Monar-
chy and also take oaths very seriously”. 

[59] It would seem, however, that the applicants’ problem is 
not so much that they take the oath seriously. Rather, their 
problem is that they take it literally. 

[60] In the first place, Her Majesty the Queen in Right of Can-
ada (or Her Majesty the Queen in Right of Ontario or the other 
provinces), as a governing institution, has long been distin-
guished from Elizabeth R. and her predecessors as individual 
people. Thus, for example, Canada has divided sovereignty, with 
both the federal and provincial Crowns represented by the Her 
Majesty. In R. v. Secretary of State for Foreign and Common-
wealth Affairs, ex parte Indian Assn. of Alberta, [1982] Q.B. 892, 
[1982] 2 All E.R. 118 (C.A.), at p. 916 Q.B., Lord Denning  
explained that “the Crown was no longer single and indivisible”, 
but rather had Canadianized as “was separate and divisible for 
each self-governing dominion or province or territory”. 

[61] One would presume that the applicants understand that, 
despite the words used in our constitutional practice, there has 
never been a literal dicing or replication of the Queen. She “may 
for one aspect and for one purpose fall within Sect. 92 [and] may 
in another aspect or another purpose fall within Sect. 91” (Hodge 
v. The Queen (1883), 9 App. Cas. 117 (J.C.P.C.), at p. 127 App. 
Cas.), but she does so figuratively, not literally. 

[62] Moreover, at least since the writings of A.V. Dicey and 
Walter Bagehot in the latter half of the 19th century, the Crown 
as a symbol of the constitutional monarchy is not generally con-
ceived as an arbitrary authority. In fact, “[t]he Queen is only at 
the head of the dignified [i.e., formal] part of the Constitution. 
The Prime Minister is at the head of the efficient [i.e., political] 
part” (W. Bagehot, The English Constitution (1st ed. 1867) (New 
York: Cosimo Classics, 2007), at 296). Together, these institu-
tional embodiments of legal sovereignty are more accurately 
conceived as representing “the rule of law as a fundamental pos-
tulate of our constitutional structure” (Roncarelli v. Duplessis, 
[1959] S.C.R. 121, [1959] S.C.J. No. 1, at p. 142 S.C.R.). 
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[63] Not only is the Canadian sovereign not foreign, as alleged 
by the applicants in identifying the Queen’s British origin, but 
the sovereign has come to represent the antithesis of status priv-
ilege. For one thing, the Crown is, inter alia, the repository of 
responsibility toward aboriginal peoples (Guerin v. Canada, 
[1984] 2 S.C.R. 335, [1984] S.C.J. No. 45, at p. 376 S.C.R.). 

[64] The Royal Proclamation of 1763, for example, was  
described by Laskin J. (as he then was) as a form of “Indian Bill 
of Rights” (Calder v. British Columbia (Attorney General), [1973] 
S.C.R. 313, [1973] S.C.J. No. 56, 34 D.L.R. (3d) 145, at p. 203 
D.L.R.). It was therefore the Crown, or the royal sovereign,  
that first acknowledged aboriginal rights in Canada. In Ex parte 
Indian Association of Alberta, supra, at 916 Q.B., Lord Denning 
concluded that “the obligations to which the Crown bound itself 
in the Royal Proclamation of 1763” continue apace in “the terri-
tories to which they related and [are] binding on the Crown . . .  
in respect of those territories”. 

[65] As indicated above, the applicants depose that they find it 
“repugnant” to swear an oath to a foreign person that represents 
hierarchical authority and privileged status. It is more plausible, 
however, that the oath to the Queen is in fact an oath to a  
domestic institution that represents egalitarian governance and 
the rule of law. 

[66] In fact, the Canadianization of the Crown, along with all 
the other institutions of constitutional government, “was achieved 
through legal and political evolution with an adherence to the rule 
of law and stability. The proclamation of the Constitution Act, 
1982 removed the last vestige of British authority over the Cana-
dian Constitution and re-affirmed Canada’s commitment to the 
protection of its minority, aboriginal, equality, legal and lan-
guage rights, and fundamental freedoms” (Reference re Secession 
of Quebec, [1998] 2 S.C.R. 217, [1998] S.C.J. No. 61, at para. 46). 

[67] In interpreting the oath in a literalist manner, the appli-
cants have adopted an understanding that is the exact opposite 
of what the sovereign has come to mean in Canadian law. Little 
wonder, then, that they perceive the oath to represent a maxi-
mal rather than a minimal impairment of their rights. 

[68] The normative clash that forms the essence of their posi-
tion is premised on a misunderstanding born of literalism. Once 
the Queen is understood, in context, as an equality-protecting 
Canadian institution rather than as an aristocratic English 
overlord, any impairment of the applicants’ freedom of expres-
sion is minimal. 
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d.  Proportionality of the oath’s objective to its effects 

[69] As with other cases involving expression in a political con-
text, stacking the citizenship oath up against the rights of those 
who disagree with it poses a problem that is, once again, “diffi-
cult, if not impossible, to measure scientifically” (Harper v. Can-
ada (Attorney General), [2004] 1 S.C.R. 827, [2004] S.C.J. No. 28, 
at para. 79). The court, however, is entitled not only to consider 
the evidence in its proper context, but to apply some common 
sense to the analysis. It is certainly relevant to consider  
whether, as the applicants argue, the oath mandated by the Act 
is “so arbitrary and unreasonable that it detracts from the value 
of Canadian citizenship” (Lavoie v. Canada, supra, at para. 59 
(emphasis in original)). 

[70] The key to the proportionality test under s. 1, as with the 
test for arbitrary deprivations of the s. 7 right to life, liberty, and 
security of the person, is to combine logic with empirically dis-
cernible facts — i.e., “to evaluate the issue in the light, not just of 
common sense or theory, but of the evidence” (Chaoulli v. Quebec 
(Attorney General), [2005] 1 S.C.R. 791, [2005] S.C.J. No. 33, at 
para. 150). While the legal onus is on the respondent to establish 
that the legislation falls within reasonable limits, the risk of  
empirical uncertainty with respect to the s. 1 evidence is, in effect, 
shared by both parties. See Sujit Choudhry, “So What is the Real 
Legacy of Oakes? Two Decades of Proportionality Analysis under 
the Canadian Charter’s Section 1” (2006), S.C.L.R. 501, at 530. 

[71] Accordingly, the government party must provide eviden-
tiary support for its position about the salutary effects of its  
actions. On the other hand, the challenging party must demon-
strate that its position as to the deleterious effects of the state 
action has a modicum of credibility, or at least makes logical 
sense (Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 
835, [1994] S.C.J. No. 104, at pp. 884 and 888 S.C.R.). 

[72] The applicants are of the view that the oath to the Queen 
is not only itself an instance of compelled speech but that it will, 
if taken seriously, forever restrict their freedom to express dis-
senting views. One of the applicants, Dror Bar-Natan, sums up 
this viewpoint succinctly in his affidavit, deposing that if he is 
compelled to take the oath, “I will be bound in allegiance to the 
monarchy, and unlike born-Canadians, I will be morally bound 
to support it.” 

[73] With all due respect, the notion that the citizenship oath 
represents a restriction on dissenting expression, including any 
expression of dissent against the Crown itself, is a misappre-
hension of Canadian constitutionalism and Canadian history. 
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Differences of opinion freely expressed are the hallmarks of the 
Canadian political identity, and have been so since the country’s 
origins. As Rand J. put it in R. v. Boucher, [1951] S.C.R. 265, 
[1950] S.C.J. No. 41, at p. 288 S.C.R., “[f]reedom in thought and 
speech and disagreement in ideas and beliefs, on every conceiv-
able subject, are of the essence of our life”. 

[74] Although the applicants correctly perceive the oath as a 
vow of loyalty, they misconceive the notion of loyalty in Canada. 
Ironically, they appear to adopt what historians have labeled the 
“loyalist myth” about the founding of the country, and character-
ize the citizenship oath in terms reminiscent of the traditional 
characterization of the country’s 18th century “loyalist” settlers. 
This myth of supposed blind faith in royal authority, and the  
explosion of that myth, is important to understanding Canadian 
nationhood; indeed, it reflects “the value system of a society writ 
metaphorically” (Jo-Ann Fellows, “The Loyalist Myth in Canada” 
in Historical Papers, 1971, Canadian Historical Association 94,  
at 104). 

[75] As historians explain it, the “loyal” half of the continent 
that received its first constitution, the Constitution Act, 1791,  
31 Geo. 3, c. 31, in the wake of the American Revolution, and 
that eventually formed an independent confederation under the 
Constitution Act, 1867, was not founded on uncritical acceptance 
of Empire or loyalty to the Crown (J.M. Bumsted, Understand-
ing the Loyalists (Sackville, NB: Centre for Canadian Studies, 
Mount Allison University, 1986), at 12). Rather, the loyalists 
shared with their counterparts to the south the ethos of dissent 
against authority — albeit democratic rather than revolutionary 
dissent (Arthur Johnson, Myths and Facts of the American Revo-
lution (Toronto: W. Briggs, 1908), at 188). 

[76] History teaches that what distinguished those who  
remained with the Crown was not thoughtless fidelity to the 
monarch: “[b]oth patriots and loyalists had grievances against the 
King, George the Third” (Constance MacRae-Buchanan, “Ameri-
can Influence on Canadian Constitutionalism”, in J. Ajzenstat, 
ed., Canadian Constitutionalism 1791-1991 (Ottawa: Canadian 
Study of Parliament Group, 1992), at 154). Rather, what distin-
guished these proto-Canadians from their southern counterparts 
was their notion of loyal opposition — i.e., the ability to dissent 
from within the fold (ibid., at 147). 

[77] Those living in, and fleeing to, the colonial precursors to 
Canada remained “loyal” to the concept that loyalty and dissent 
can live together (Janice Potter, “The Lost Alternative: the Loyal-
ists in the American Revolution” (1976), 27 Hum. Assoc. Rev. 89). 
The earliest Canadians, it turns out, “looked . . . to a pluralistic 
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society and produced the first significant justification of parti-
sanship in American political thought” (MacRae-Buchanan,  
supra, at 154). As one historical study puts it, the “loyalists” who 
became Canadians were (and one could say still are) “cursed 
with an open mind” (Wallace Brown and Hereward Senior, Vic-
torious in Defeat: the Loyalists in Canada (Toronto: Methuen, 
1984), at 15). 

[78] One of the applicants, Simone Topey, deposes that if she 
were to take the oath of Canadian citizenship she “would feel 
bound by that oath to refrain from participating in such [anti-
monarchist] political movements”. That belief is doubtless sin-
cere, but it is premised on a mistake. The nation was born in  
debate rather than revolution, reflecting a commitment to  
engagement even while disagreeing with each other and with 
the governing Crown (Ged Martin, “Introduction to the 2006 
Edition” in P.B. Waite, ed., Confederation Debates in the Province 
of Canada, 1865, 2nd ed. (Montreal: McGill-Queen’s University 
Press, 2006), at vii, ix). 

[79] It is in this light — a heritage of debate and dissent — 
that one can best understand Canada’s tradition of permitting 
all viewpoints, including advocacy directly contrary to the exist-
ing constitutional order. Thus, for example, not only is advocat-
ing abolition of the monarchy explicitly permitted (Committee for 
the Commonwealth of Canada, supra), but the prospect of sepa-
ration from the United Kingdom and secession of a province 
both form the subject of legitimate legal discourse (Reference re 
Resolution to Amend the Constitution (“Patriation Reference”), 
[1981] 1 S.C.R. 753, [1981] S.C.J. No. 58; Reference re Secession 
of Quebec, supra). Moreover, a political party dedicated to consti-
tutional fracture can form Her Majesty’s Loyal Opposition in 
Canada’s Parliament (David E. Smith, Across the Aisle: Opposi-
tion in Canadian Politics (Toronto: University of Toronto Press, 
2013), at 85-86). 

[80] I accept that the applicants’ beliefs are subjectively sin-
cere, and so the deleterious effect of the oath is not nil (Syndicat 
Northcrest v. Amselem, [2004] 2 S.C.R. 551, [2004] S.C.J. No. 46, 
at para. 68). Given that these beliefs about the oath to the Queen 
reflect a fundamental misapprehension, however, it is difficult to 
attribute them great objective weight. On the other hand, the  
salutary effect of an expression of fidelity to a head of state  
symbolizing the rule of law, equality and freedom to dissent is 
substantial. 

[81] In requiring a vow of commitment to national values at 
the moment of citizenship, the Act, as indicated earlier in these 
reasons, places a limit on free speech; but it does so in a way 
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that is appropriate to the free and democratic society that is Can-
ada. Indeed, the Act, with its mandatory oath, restricts a Charter 
right in a way “that reflects the very purpose for which rights 
were entrenched” (Lorraine E. Weinrib, “The Supreme Court of 
Canada and Section 1 of the Charter” (1988), 10 S.C.L.R. 469,  
at 494). As a statement that embraces constitutional values, it is a 
rights-enhancing measure that is justified under s. 1 of the 
Charter. 

[82] Accordingly, notwithstanding that it is a prima facie vio-
lation of s. 2(b) of the Charter, the oath to the Queen is constitu-
tionally valid. 

V.  Sections 2(a) and 15(1) of the Charter 

[83] Unlike the challenge under s. 2(b) of the Charter, the  
applicants have not established that the citizenship oath rises to 
the level of a prima facie infringement of either s. 2(a) (freedom 
of religion) or s. 15(1) (equality rights). 

[84] In evaluating a claim of freedom of religion, it is  
important to keep in mind that, “both purpose and effect are rel-
evant in determining constitutionality; either an unconstitu-
tional purpose or an unconstitutional effect can invalidate 
legislation” (R. v. Big M Drug Mart Ltd., supra, at para. 80). It is 
equally important to recall that “[f]reedom in a broad sense  
embraces both the absence of coercion and constraint, and the 
right to manifest beliefs and practices” (ibid., at para. 95). 

[85] No one contends, and it could not seriously be argued, 
that the citizenship oath has a religious purpose. While the  
applicants complain that there are religious limitations on who 
can become the monarch (the Act of Settlement still prohibits 
Roman Catholics from ascending to the throne), the purpose of 
the oath in Canada is the strictly secular one of articulating a 
commitment to the identity and values of the country. 

[86] The applicant Simone Topey however, deposes that the  
effect of the oath is to infringe her religious freedom by forcing a 
choice between citizenship and making a vow that is contrary to 
her faith. To be clear, there is no contention that the Act, in 
mandating the oath, singles out any one applicant or is aimed at 
any one religion; rather, the point is that its universal applica-
tion to all citizenship candidates has a detrimental impact on 
Ms. Topey. 

[87] The Supreme Court of Canada addressed this type of 
claim in Alberta v. Hutterian Brethren of Wilson Colony, [2009]  
2 S.C.R. 567, [2009] S.C.J. No. 37, where members of a minority 
religious community claimed that the province of Alberta’s  
requirement of a photo on a drivers’ licence violated a tenet of 
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their faith. In a description that could be equally apt in the pre-
sent case, McLachlin C.J.C. stated, at para. 36: “Much of the 
regulation of a modern state could be claimed by various indi-
viduals to have a more than trivial impact on a sincerely held 
religious belief. Giving effect to each of their religious claims 
could seriously undermine the universality of many regulatory 
programs. . .”. 

[88] In Hutterian Brethren, the government conceded that its 
legislation breached the challengers’ religious freedom for the 
purpose of enhancing public safety. The simple solution articu-
lated by the court, at para. 96, was for those effected by the  
impugned law to “hire people with drivers’ licences for this pur-
pose, or to arrange third party transport to town for necessary 
services, like visits to the doctor”. Since the case was seen as pit-
ting the utility and security of the many against the disutility 
and inconvenience of the few, the court readily concluded that 
the licence requirement constituted a proper balance that was 
justifiable under s. 1. 

[89] The citizenship oath has much in common with the driv-
ers’ licence photograph in that it is equally a universal require-
ment of the state applied to applicants without regard or 
reference to religion. The oath, however, presents an even 
stronger case for upholding the state action since the challeng-
ers’ s. 2(a) objection — the deleterious effect on a sincerely held 
religious belief — runs counter to the very object of holding up 
constitutional values for new citizens. The freedom of religion 
challenge here illustrates the observation by Abella J. in Bruker 
v. Markovitz, [2007] 3 S.C.R. 607, [2007] S.C.J. No. 54, at  
para. 2, that “[n]ot all differences are compatible with Canada’s  
fundamental values and, accordingly, not all barriers to their 
expression are arbitrary”. 

[90] To the extent that the oath to the Queen reflects a com-
mitment not to inequality but to equality, and not to arbitrary 
authority but to the rule of law, it is not only a unifying state-
ment but a rights-enhancing one. In taking the position that the 
mere recitation of the oath is an infringement of her subjectively 
held religious belief, Ms. Topey runs up against the settled  
notion that the rights of some cannot be a platform from which 
to strike down the rights of others. 

[91] The Supreme Court of Canada embraced this notion in  
addressing the Charter arguments in Reference re Same-Sex  
Marriage, [2004] 3 S.C.R. 698, [2004] S.C.J. No. 75. The court 
stated emphatically, at para. 46, that “[t]he promotion of Charter 
rights and values enriches our society as a whole and the further-
ance of those rights cannot undermine the very principles 
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the Charter was meant to foster”. Likewise, an oath of citizenship 
that references a symbol of national values enriches the society as 
a whole, and does not undermine the rights and freedoms that the 
society and its head of state foster and represent. 

[92] Accordingly, while the s. 2(a) challenge here bears resem-
blance to the s. 2(a) challenge in Hutterian Brethren, the analysis 
need not proceed to s. 1. Rather, it suffices to say that while  
the subjective religious beliefs of the applicants (or at least one 
of them) may be effected, the court could not order an accommo-
dation of Ms. Topey’s or any of the other applicants’ religious 
particularity in the face of the secular universality of the Act and 
the oath. The applicants’ desired remedy would itself undermine 
the values enshrined in s. 2(a) of the Charter. 

[93] An accommodation of religion such as that sought here — 
taking account of Ms. Topey’s personal religious beliefs in the 
context of a non-religious citizenship procedure — would be 
analogous to a public school board accommodating a religious 
group by de-secularizing its curriculum. In other words, it would 
amount to a form of accommodation that the Supreme Court has 
said is impermissible (L. (S.) v. Commission scolaire des Chênes, 
[2012] 1 S.C.R. 235, [2012] S.C.J. No. 7). After all, it stands to 
reason that “state sponsorship of [or support for] one religious 
tradition amounts to discrimination against others” (ibid., at  
para. 17). 

[94] Accordingly, the Act does not amount to a prima facie vio-
lation of freedom of religion in the way that it does for freedom 
of expression. As Deschamps J. put it in L. (S.), at para. 23, “it is 
not enough for a person to say that his or her rights have been 
infringed”. Freedom of religion under s. 2(a) of the Charter has 
both a subjective and an objective, societal component, both of 
which must be shown to be infringed before moving on to s. 1. 
The applicants have not satisfied that test. 

[95] Turning to the s. 15(1) claim raised by the applicants, two 
of the three of them (Mr. McAteer and Mr. Bar-Natan) identify 
the ground of discrimination against them as one of political  
belief. Mr. McAteer states that he believes in republicanism, 
while Mr. Bar-Natan states that he believes in a non-
hierarchical society. Ms. Topey, as noted above, claims interfer-
ence with freedom of religion; and although she bases her argu-
ment more on s. 2(a) than s. 15(1), she raised the issue in a way 
that is closely related to a claim of discrimination on religious 
grounds. Further, Cullity J. made it clear in Roach, supra, at  
para. 17, that an opposition to the entrenchment of “racial hier-
archies”, and thus to racial discrimination, was a significant 
part of Charles Roach’s original claim in this case. 

OR117p5_cases.pdf   1OR117p5_cases.pdf   1 10/12/2013   4:02:00 PM10/12/2013   4:02:00 PM

33



380   ONTARIO REPORTS   117 O.R. (3d) 

[96] Race and religion are specifically enumerated grounds of 
prohibited discrimination under s. 15(1) of the Charter. Fur-
thermore, the Supreme Court of Canada reasoned in Corbiere v. 
Canada (Minister of Indian and Northern Affairs), [1999]  
2 S.C.R. 203, [1999] S.C.J. No. 24, at p. 219 S.C.R., that a 
ground of discrimination is an analogous Charter ground if it is 
based on characteristics that are immutable, or changeable only 
at an unacceptably high cost to personal identity. Recent case 
law has suggested that s. 15(1) of the Charter can be invoked “to 
protect against discriminatory treatment of a person on account 
of having a political belief ” (Condon v. Prince Edward Island, 
[2002] P.E.I.J. No. 56, 214 Nfld. & P.E.I.R. 244 (S.C.), at para. 
49, affd on other grounds [2006] P.E.I.J. No. 4, 253 Nfld. & 
P.E.I.R. 265 (C.A.)). 

[97] Whether the applicants’ claim is based on racial discrimi-
nation, religious discrimination or the somewhat more novel 
ground of political belief discrimination, there is sufficient evi-
dence in the record to consider a s. 15(1) challenge alleging that 
the oath to the Queen violates equality rights. 

[98] The claims of discrimination on the grounds of religion 
and race are raised as purely subjective matters by Ms. Topey 
(and formerly by Mr. Roach). There is no discriminatory purpose 
in requiring the oath, and there is likewise no objective evidence 
that it has a discriminatory effect — that is, no statistical evi-
dence or demographic data to establish that the requirement of 
an oath to the Queen has a disparate impact on religious or  
racial minorities. Absent evidence of discriminatory purpose or 
impact, there is no basis on which a Charter challenge based on 
unequal treatment can succeed (Trinity Western University v. 
British Columbia College of Teachers, [2001] 1 S.C.R. 772, [2001] 
S.C.J. No. 32, at para. 35). 

[99] As for the claim of political belief discrimination raised by 
Mr. McAteer and Mr. Bar-Natan, this claim is equally unsub-
stantiated in the evidentiary record. These two applicants no 
doubt feel that the impact of the citizenship oath is discrimina-
tory toward those with their republican and anti-hierarchical 
beliefs, but there is no evidence that any particular political 
movement or group has been adversely impacted by these 
measures. Indeed, if anything, the evidence in Canada, where 
there are many dissenting political groupings and movements — 
including, as indicated above, a thriving anti-monarchist move-
ment — is to the contrary. 

[100] What the claim of political belief discrimination really 
reduces to is a claim that the oath discriminates against those 
who object to the oath. It is self-evident that a claim under  
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s. 15(1) cannot be so finely tuned to the very measure being chal-
lenged lest every enactment be labeled discriminatory. 

[101] That said, the applicants’ argument here is closely allied 
with their overall claim that they are discriminated against on 
the grounds of their non-citizenship status. They submit that 
since persons who are Canadian citizens by birth do not need to 
take an oath to the Queen, applicants for citizenship by natural-
ization are inherently discriminated against by requiring them 
to take an oath. Those who, like the applicants, hold political  
beliefs that oppose the content of the oath, are the ones who feel 
this discrimination the most. 

[102] The applicants’ claim of discrimination on the ground of 
(non-)citizenship, however, attempts to prove too much. While it 
is impermissible for government to distinguish between citizens 
and non-citizens in certain other contexts that are not intrinsi-
cally related to citizenship (Andrews, supra), the very concept of 
citizenship is premised on there being a legal distinction  
between citizens and others. “Citizenship”, according to Rand J., 
and just about every other jurist who has written about the  
issue, “is membership in a state” (Winner v. S.M.T. (Eastern) 
Ltd., [1951] S.C.R. 887, [1951] S.C.J. No. 31, at p. 918 S.C.R.). 
Needless to say, the very existence of a category of membership 
also signifies the existence of non-members. 

[103] For this reason, the courts in Canada have perceived cit-
izenship to be a status that is “determined by Parliament under 
subsection 91(25) of the British North America Act, 1867 . . . and 
is a political prerogative derived from the sovereignty of the  
nation” (Lavoie (F.C.A.), supra, at para. 11). If an immigrant and 
a citizen were required to be treated equally within the meaning 
of s. 15(1) of the Charter, the concept of citizenship would disap-
pear. Accordingly, “one cannot even speak of the possibility of a 
breach of the equality principle when comparing the privileges of 
citizenship to those accorded to immigrants”(ibid., at para. 9). 

[104] Citizenship, as Linden J.A. indicated in Lavoie, at  
para. 125, “is a cherished privilege, not for the pecuniary bene-
fits which accrue to its holders, but for the bonds that it creates”. 
Likewise, when Lavoie reached the Supreme Court, the plurality 
judgment by Bastarache J. emphasized, at para. 57, that “citi-
zenship serves important political, emotional and motivational 
purposes . . . it fosters a sense of unity and shared civic purpose 
amongst a diverse population”. In much the same way, the oath 
of citizenship is an articulation of the value-laden glue of which 
those bonds are composed. 

[105] Bonds by definition separate people within from people 
without. This fact has been the subject of critique by political 
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theorists and legal scholars, who have pointed out that the polit-
ical and material advantages given to birthright citizens raises 
for some a “moral disdain against acquisition and transfer rules 
that systemically exclude prospective members on the basis of 
ascriptive criteria” (Ayelet Shachar and Ran Hirschl, “Citizen-
ship as Inherited Property” (2007), 35 Political Theory 253,  
at 255). It is this sentiment that is reflected in, for example,  
Mr. Bar-Natan’s testimony that the oath is a form of initiation 
ritual that is “tantamount to hazing”. 

[106] Nevertheless, one simply cannot have citizens without 
non-citizens, or members of the state without non-members; and 
since the non-citizens define the citizens, their very status can-
not be discriminatory within the meaning of s. 15(1) of the Char-
ter. As Arbour J. said in her separate concurrence in Lavoie, at 
para. 110: “It is the essence of the concept of citizenship that it 
distinguishes between citizens and non-citizens and treats them 
differently . . . Were the differences . . . eliminated so that all 
rights available to citizens were also immediately and equally 
available to non-citizens, the notion of citizenship would become 
meaningless.” 

[107] Thus, in challenging the disparate impact of the oath on 
non-citizens as opposed to birthright citizens, the applicants in 
effect challenge citizenship itself. In doing so, they impugn the 
unimpugnable. In Canada, the courts have been directed to  
“accord the state a . . . wide latitude in determining some of the 
special rights of citizenship” (Lavoie (S.C.C., per Arbour J.), at 
para. 116). One such right, or determining factor, is that Parlia-
ment can determine the admission criteria such as an oath 
without being subject to equality rights analysis on the grounds 
of the challengers’ citizenship itself. 

[108] In enacting the oath, Parliament has sought “to enhance 
the meaning of citizenship as a unifying bond for Canadians” 
(Lavoie (S.C.C., per Bastarache J.), at para. 57). As with the 
freedom of religion claim, the applicants cannot use s. 15(1) as a 
means of undermining the equality and unity of others. To put it 
another way, “[t]he mere recognition of the equality rights of one 
group cannot, in itself, constitute a violation of the rights of  
another” (Reference re Same-Sex Marriage, supra, at para. 46). 

[109] Accordingly, there is no violation of either ss. 2(a) or 
15(1) of the Charter in requiring new citizens to take an oath to 
the Queen. 

VI.  Disposition 

[110] The application is dismissed. 
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[111] The citizenship oath to the Queen, as set out in the Act, 
infringes s. 2(b) of the Charter as a form of compelled expression, 
but is saved by s. 1 as being a reasonable limit on the right of 
expression that is justifiable in a free and democratic society. 

[112] The oath does not violate s. 2(a) (freedom of religion) or 
s. 15(1) (equality rights) of the Charter. 

[113] The parties have agreed not to seek costs against each 
other, and none are ordered. 

 
Application dismissed. 

 
 
 

Abarca et al. v. Vargas et al.; The Wawanesa Mutual Life 
Insurance Company, Third Party 

[Indexed as: Abarca v. Vargas] 

2013 ONSC 6499 

Superior Court of Justice, Matheson J.  October 18, 2013 

Actions ! Abuse of process ! Plaintiffs bringing ex parte motion  
under Rule 26 in Newmarket action to add insurer as defendant !  
Motion judge ruling that statutory limitation period had expired  
(subject to discoverability) and directing that motion be brought on  
notice to parties and insurer ! Plaintiffs instead commencing action in 
Toronto against same defendants and insurer ! Insurer moving suc-
cessfully to strike paragraphs in Toronto statement of claim which  
asserted claims against it ! Plaintiffs attempting to circumvent express 
procedural requirements of Rule 26 ! Toronto action an abuse of pro-
cess ! Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rule 26. 

The plaintiffs in a Newmarket action brought an ex parte motion pursuant to 
Rule 26 of the Rules of Civil Procedure to add two insurers, Wawanesa and  
Economical, as defendants. The motion judge found that the statutory limitation 
period had expired, subject to discoverability, and directed the plaintiffs to bring 
the motion in open court on notice to the parties and the proposed defendants. 
Instead, the plaintiffs commenced an action in Toronto against the same defend-
ants as well as Wawanesa and Economical. Economical brought a motion to dis-
miss the Toronto action or, alternatively, to strike out those paragraphs of the 
statement of claim that asserted a claim against it. 

Held, the motion should be granted. 

By commencing the new action, the plaintiffs introduced more inefficiency 
and complications. Counsel for the plaintiffs conceded that the two actions 
would have to be tried together and that at some point the plaintiffs would 
have to pick a region and take steps to transfer the other action to that  
region. In commencing the Toronto action instead of complying with the motion 
judge’s direction, the plaintiffs effectively circumvented the express procedural 
requirements of Rule 26 and the court’s jurisdiction under Rule 26. The action 
was an abuse of process. However, not all of the defendants were moving for 
relief against the Toronto action. Accordingly, it was appropriate to strike out 
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Court File No. C57775 

COURT OF APPEAL FOR ONTARIO 

THE HONOURABLE JUSTICE WEILER  WEDNESDAY, THE 13 th  DAY 
THE HONOURABLE JUSTICE LAUWERS 
THE HONOURABLE JUSTICE PARDU  OF AUGUST, 2014 

BETWEEN: 

MICHAEL McATEER, SIMONE E.A. TOPEY AND DROR BAR-NATAN 
Applicants 

(Appellants/Cross-Respondents) 

-and- 

THE ATTORNEY GENERAL OF CANADA 

Respondent 
(Respondent/Cross-Appellant) 

ORDER 

THIS APPEAL, brought by the applicants (appellants/cross-respondents) for an order 

setting aside the judgment of the Honourable Justice E.M. Morgan of the Superior Court of 

Justice dated September 20, 2013 (the "judgment") and for a declaration that requiring applicants 

for Canadian citizenship to take an oath or affirmation that contains the phrase "I will be faithful 

and bear true allegiance to Her Majesty Queen Elizabeth the Second, Queen of Canada, Her 

Heirs and Successors" contravenes the rights enshrined in sections 2(a), 2(b) and 15(1) of the 

Canadian Charter of Rights and Freedoms and that those contraventions are not saved by section 

1 of the Charter, and the CROSS-APPEAL brought by the respondent (respondent/cross-

appellant) for an order setting aside the part of the judgment holding that the impugned portion 

of the citizenship oath violates s. 2(h) of the Charter, were heard on April 8, 2014 at Osgoode 
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Hall, 130 Queen Street West, Toronto, Ontario, with the decision having been reserved until this 

day. 

ON READING the appeal book and compendium, facta, and brief of authorities of the 

applicants (appellants/cross-respondents), and the compendium, factum, and brief of authorities 

of the respondent (respondent/cross-appellant), and upon hearing submissions of counsel for the 

parties, 

1. THIS COURT ORDERS that the appeal is dismissed. 

2. AND THIS COURT FURTHER ORDERS that the cross-appeal is allowed. 

3. AND THIS COURT FURTHER ORDERS that there shall be no order as to costs. 

ENTERED AT / INSCRIPT A TORONTO 
ON / BOOK NO: 
LE / DANS LE 111E4AISTPIE NO.: 

SEP 24 LU14 

PER / 
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McAteer et al. v. The Attorney General of Canada 
[Indexed as: McAteer v. Canada (Attorney General)] 

2014 ONCA 578 

Court of Appeal for Ontario, Weiler, Lauwers and Pardu JJ.A. 
August 13, 2014 

Charter of Rights and Freedoms — Equality rights — Requirement to 
swear oath of allegiance to Queen in order to become Canadian citizen 
not violating s. 15(1) of Charter — Canadian Charter of Rights and 
Freedoms, s. 15(1). 

Charter of Rights and Freedoms — Freedom of conscience and reli-
gion — Requirement to swear oath of allegiance to Queen in order to 
become Canadian citizen not violating s. 2(a) of Charter — Canadian 
Charter of Rights and Freedoms, s. 2(a). 

Charter of Rights and Freedoms — Freedom of expression —  
Requirement to swear oath of allegiance to Queen in order to become 
Canadian citizen not violating s. 2(b) of Charter — Canadian Charter of 
Rights and Freedoms, ss. 1, 2(b). 

The applicants were permanent residents of Canada who wished to become 
Canadian citizens. They challenged the constitutionality of the requirement in 
the Citizenship Act, R.S.C. 1985, c. C-29 that they swear an oath of allegiance to 
the Queen, arguing that it violated their rights under ss. 2(a), 2(b) and 15(1) of 
the Canadian Charter of Rights and Freedoms. M claimed that swearing an oath 
to the Queen would betray his republican heritage and impede his activities in 
support of ending the monarchy in Canada. T was a Rastafarian, and argued 
that it would violate her religious beliefs to take an oath to the “head of Babylon”. 
B claimed that swearing an oath to the Queen would violate his belief in the 
equality of all persons. The application judge found that the applicants’ freedom 
of religion under s. 2(a) of the Charter and their equality rights under s. 15(1) of 
the Charter were not violated. He found that their right to freedom of expression 
was violated but that the violation was justified under s. 1 of the Charter.  
The appellants appealed the dismissal of their application, and the respondent 
cross-appealed the finding that the oath violated the applicants’ right to freedom 
of expression. 

Held, the appeal should be dismissed; the cross-appeal should be allowed. 

The applicants’ arguments were based on a literal “plain meaning” interpreta-
tion of the oath to the Queen in her personal capacity. That interpretation was 
incorrect because it was inconsistent with the history, purpose and intention  
behind the oath. The reference to the Queen in the citizenship oath is not to the 
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Queen as an individual but to the Queen as a symbol of our form of government 
and the unwritten constitutional principle of democracy. 

The requirement to recite an oath to the Queen of Canada in order to become a 
Canadian citizen did not violate the applicants’ right to freedom of expression. 
While the oath is expression, its purpose is not to control expression but rather to 
inquire into prospective citizens’ willingness to accept the rights and responsibili-
ties of citizenship. Accepting that there was an effect on the applicants’ freedom 
of expression, it did not warrant constitutional disapprobation. If there was a 
violation of s. 2(b) of the Charter, the violation was justified under s. 1 of the 
Charter. The legislative objective of expressing commitment to Canada was 
pressing and substantial, and there was a rational connection between the oath 
to the Queen and that objective. When the reference to the Queen in the oath was 
properly understood, any impairment of the applicants’ freedom of expression 
was minimal. The salutary effect of the oath was substantial, and outweighed its 
deleterious effects. 

The oath requirement did not violate the applicants’ freedom of conscience and 
religion as the oath is strictly secular. Purposively interpreted, the oath exempli-
fies the very principle s. 2(a) of the Charter was intended to foster. 

The oath requirement did not violate the applicants’ equality rights under  
s. 15(1) of the Charter. The applicants’ claim of adverse effect was based on their 
misconception of the meaning of the oath. Their incorrect understanding of the 
meaning of the oath could not be used to ground a finding of unconstitutionality. 

R. v. Khawaja, [2012] 3 S.C.R. 555, [2012] S.C.J. No. 69, 2012 SCC 69,  
301 O.A.C. 200, 290 C.C.C. (3d) 361, 437 N.R. 42, 97 C.R. (6th) 223, 2012EXP-
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R. v. Oakes, [1986] 1 S.C.R. 103, [1986] S.C.J. No. 7, 26 D.L.R. (4th) 200, 65 N.R. 
87, 14 O.A.C. 335, 24 C.C.C. (3d) 321, 50 C.R. (3d) 1, 19 C.R.R. 308, 16 W.C.B. 73; 
Roach v. Canada (Minister of State for Multiculturalism and Culture), [1994] 
F.C.J. No. 33, [1994] 2 F.C. 406, 113 D.L.R. (4th) 67, 164 N.R. 370, 23 Imm. L.R. 
(2d) 1, 46 A.C.W.S. (3d) 387 (C.A.), affg [1992] F.C.J. No. 32, [1992] 2 F.C. 173,  
53 F.T.R. 241, 88 D.L.R. (4th) 225, 16 Imm. L.R. (2d) 206, 31 A.C.W.S. (3d) 533 
(T.D.) [Leave to appeal to S.C.C. refused (1994), 113 D.L.R. (4th) 67n], apld 

Other cases referred to 

Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567, [2009] 
S.C.J. No. 37, 2009 SCC 37, 310 D.L.R. (4th) 193, [2009] 9 W.W.R. 189, J.E. 2009-
1407, EYB 2009-161892, 390 N.R. 202, 9 Alta. L.R. (5th) 1, 81 M.V.R. (5th) 1,  
460 A.R. 1, 179 A.C.W.S. (3d) 327; Bell ExpressVu Limited Partnership v. Rex, 
[2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, 2002 SCC 42, 212 D.L.R. (4th) 1,  
287 N.R. 248, [2002] 5 W.W.R. 1, J.E. 2002-775, 166 B.C.A.C. 1, 100 B.C.L.R. (3d) 
1, 18 C.P.R. (4th) 289, 93 C.R.R. (2d) 189, REJB 2002-30904, 113 A.C.W.S. (3d) 
52; Bruker v. Marcovitz, [2007] 3 S.C.R. 607, [2007] S.C.J. No. 54, 2007 SCC 54, 
J.E. 2008-68, 52 C.C.L.T. (3d) 1, 46 R.F.L. (6th) 1, 370 N.R. 1, 288 D.L.R. (4th) 
257, EYB 2007-127332, 166 C.R.R. (2d) 36, 162 A.C.W.S. (3d) 940; Canada 3000 
Inc. (Re); Inter-Canadian (1991) Inc. (Trustee of), [2006] 1 S.C.R. 865, [2006] 
S.C.J. No. 24, 2006 SCC 24, 269 D.L.R. (4th) 79, 349 N.R. 1, J.E. 2006-1215,  
212 O.A.C. 338, 20 C.B.R. (5th) 1, 10 P.P.S.A.C. (3d) 66, 148 A.C.W.S. (3d) 182; 
Canada (House of Commons) v. Vaid, [2005] 1 S.C.R. 667, [2005] S.C.J. No. 28, 
2005 SCC 30, 252 D.L.R. (4th) 529, 333 N.R. 314, J.E. 2005-976, 28 Admin. L.R. 
(4th) 1, 41 C.C.E.L. (3d) 1, [2005] CLLC ¶230-016, 135 C.R.R. (2d) 189,  
139 A.C.W.S. (3d) 529; Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 
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Peter Rosenthal, Selwyn Pieters and Reni Chang, for appellants. 
Kristina Dragaitis and Sharon Guthrie, for respondent. 

The judgment of the court was delivered by 

WEILER J.A.: — 

I. Overview  

[1] Permanent residents of Canada over 14 years old who wish 
to become Canadian citizens are required to swear an oath or 
make an affirmation:1 see Citizenship Act, R.S.C. 1985, c. C-29 
(the “Act”), s. 3(1)(c).  Subject to limited discretionary exceptions, 
s. 12(3) of the Act provides that a certificate of citizenship issued 
by the Minister of Citizenship and Immigration does not become 
effective until the oath is taken. Section 24 of the Act requires a 
person to take the oath in the form set out in the Schedule to the 
Act as follows:  

 I swear (or affirm) that I will be faithful and bear true allegiance to Her 
Majesty Queen Elizabeth the Second, Queen of Canada, Her Heirs and Suc-
cessors, and that I will faithfully observe the laws of Canada and fulfil my 
duties as a Canadian citizen.   

[2] The appellants object to the following portion of the oath:  
“I will be faithful and bear true allegiance to Her Majesty 
Queen Elizabeth the Second, Queen of Canada, Her Heirs and 
Successors.” 

[3] The appellants assert that the requirement in the Act to 
swear or affirm allegiance to the Queen in order to become a 
Canadian citizen is a violation of their rights under ss. 2(a) 
(freedom of conscience and religion), 2(b) (freedom of expres-
sion), and 15(1) (equality) of the Canadian Charter of Rights and 
Freedoms. They submit that the government cannot justify any 
such violation as a reasonable limit in a free and democratic  
society under s. 1. If successful, they seek a declaration making 
the impugned portion of the citizenship oath optional. 

[4] The application judge dismissed the appellants’ applica-
tion. He held that the requirement to swear an oath to the 
Queen did not violate their freedom of religion or equality rights 
and, although he found that there was a violation of the appel-
lants’ right to freedom of expression, he held it was justified  
under s. 1 of the Charter. 

 

_____________ 
 
1   In this appeal, I will refer simply to both options as the oath. 
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[5] The appellants appeal the dismissal of their application and 
the respondent, the Attorney General of Canada, cross-appeals 
the finding that the oath violates the appellants’ right to free-
dom of expression.  

[6] For the reasons that follow, I would dismiss the appeal and 
allow the cross-appeal. The appellants’ arguments are based on 
a literal “plain meaning” interpretation of the oath to the Queen 
in her personal capacity. Adopting the purposive approach to  
interpretation mandated by the Supreme Court of Canada leads 
to the conclusion that their interpretation is incorrect because it 
is inconsistent with the history, purpose and intention behind 
the oath. The oath in the Act is remarkably similar to the oath 
required of members of Parliament and the Senate under the 
Constitution Act, 1867. In that oath, the reference to the Queen 
is symbolic of our form of government and the unwritten consti-
tutional principle of democracy. The harmonization principle of 
interpretation leads to the conclusion that the oath in the Act 
should be given the same meaning. 

[7] The appellants’ incorrect interpretation of the meaning of 
the oath cannot be used as the basis for a finding of unconstitu-
tionality. The approach to analyzing claims under s. 2(b) was set 
out by the Supreme Court in Irwin Toy Ltd. v. Quebec (Attorney 
General), [1989] 1 S.C.R. 927, [1989] S.C.J. No. 36, and requires 
the court to determine (1) whether what is in issue is expression; 
(2) whether the purpose is to compel expression; and (3) whether 
there is an effect on expression that warrants constitutional  
disapprobation. Applying this approach, there is no issue that 
the oath is expression. I hold that the purpose of the oath is  
not to compel expression but to obtain a commitment to our  
form of government from those wishing to become Canadian cit-
izens. Although the oath has an effect on the appellants’  
freedom of expression, constitutional disapprobation is not 
warranted. Thus, there is no violation of the appellants’ free-
dom of expression. In the alternative, if there is a violation or 
the appellants’ right to freedom of expression, it is justified  
under s. 1 of the Charter. There is no violation of the appel-
lants’ right to freedom of religion and freedom of conscience  
because the oath is secular and is not an oath to the Queen in 
her personal capacity but to our form of government of which 
the Queen is a symbol. Nor is the oath a violation of the appel-
lants’ equality rights when the correct approach to statutory 
interpretation is applied. 
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II. The Oath and History of the Proceedings  

1. The appellants  

[8] Mr. Charles Roach, who initiated the present application 
and passed away in October 2012, was a committed republican 
who believed that to swear fealty to a hereditary monarch would 
violate his belief in the equality of human beings and his opposi-
tion to racial hierarchies. The appellant Mr. Michael McAteer  
is a committed republican who deposes that “taking an oath of  
allegiance to a hereditary monarch who lives abroad would  
violate [his] conscience, be a betrayal of [his] republican heritage 
and impede [his] activities in support of ending the monarchy in 
Canada”. He further deposes that taking an oath to the Queen 
perpetuates a class system and is anachronistic, discriminatory 
and not in keeping with his beliefs of egalitarianism and democ-
racy. Similarly, the appellant Mr. Dror Bar-Natan states that the 
oath would violate his conscience because it is a symbol of a 
class system.  

[9] The appellant Ms. Simone Topey is a Rastafarian who  
regards the Queen as the head of Babylon. She deposes that it 
would violate her religious beliefs to take any kind of oath to  
the Queen. She further deposes that on account of the oath,  
she would feel bound to refrain from participating in anti-
monarchist movements. The evidence of Mr. Howard Gomberg, a 
former plaintiff in these proceedings, is that taking an oath to 
any human being is contrary to his conception of Judaism. 

[10] In these reasons, I will, for the most part, not refer to  
the individual appellants but refer to them as a group, “the  
appellants”.  

2. Prior Roach decisions   

[11] This is not the first time that Mr. Roach has advanced a 
claim that the oath of citizenship violates his Charter rights. In 
Roach v. Canada (Minister of State for Multiculturalism and Cul-
ture), [1992] F.C.J. No. 32, [1992] 2 F.C. 173 (T.D.), Joyal J. upheld 
the prothonotary’s decision striking out Mr. Roach’s claim that the 
oath of citizenship violated his right to freedom of religion, free-
dom of expression, and was contrary to his equality rights under 
s. 15 of the Charter — the very claims advanced here.2 

_____________ 
 
2   Mr. Roach also argued that the oath requiring a pledge of allegiance to the 

Queen violated his rights under ss. 2(c) (freedom of peaceful assembly) and 
2(d) (freedom of association). Additionally, he claimed that it was cruel and 
unusual punishment under s. 12 and that it violated the spirit of s. 27 of the 
Charter. These claims are not pursued in the application before us.  
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[12] Mr. Roach’s further appeal to the Federal Court of Appeal 
was dismissed by MacGuigan J.A. on behalf of himself and 
McDonald J.A., with Linden J.A. dissenting in part: [1994] 
F.C.J. No. 33, [1994] 2 F.C. 406 (C.A.), leave to appeal to S.C.C. 
denied by a three-member panel of the F.C.A. (1994), 113 D.L.R. 
(4th) 67n. 

[13] In his reasons, MacGuigan J.A. noted that the monarch 
as head of state is recognized in s. 9 of the Constitution Act, 
1867. However, because Canada is a constitutional monarchy, 
the Queen does not rule personally; rather, the Queen can be 
said to “reign” by constitutional convention, through the advice 
of ministers. He found that taking an oath to the Queen in no 
way infringed on freedom of expression or freedom of religion. 
He concluded, at pp. 415-16 F.C.:  

Not only are the consequences [of swearing an oath of allegiance to the 
Queen] as a whole not contrary to the Constitution, but it would hardly  
be too much to say that they are the Constitution. They express a solemn 
intention to adhere to the symbolic keystone of the Canadian Constitution 
as it has been and is, thus pledging an acceptance of the whole of our Con-
stitution and national life. The appellant can hardly be heard to complain 
that, in order to become a Canadian citizen, he has to express agreement 
with the fundamental structure of our country as it is.  

[14] Dissenting in part, Linden J.A. held that it was not plain 
and obvious that Mr. Roach could not succeed in his claims  
under ss. 2(b), 2(c) and 15(1) of the Charter. He therefore would 
have allowed the claim to proceed on these bases. 

3. The history of the present application  

[15] The present application was initiated as an application 
under the Class Proceedings Act, 1992, S.O. 1992, c. 6 for a rem-
edy under the Charter pursuant to rule 14.05(3)(g.1) of the Rules 
of Civil Procedure, R.R.O. 1990, Reg. 194.  

[16] The respondent moved to strike out or stay the applica-
tion on three grounds:  

(1) there was no reasonable cause of action; 

(2) the proposed action was an abuse of process because the 
Federal Court of Canada had already disposed of the issue; 
and  

(3) in the alternative, the Federal Court of Canada was the 
more appropriate forum. 

 
[17] The motion judge, Belobaba J., dismissed the motion 

[(2007), 86 O.R. (3d) 101, [2007] O.J. No. 1956 (S.C.J.)]. First, 
having regard to the fact that the Crown did not press the point 
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that the claim was completely unmeritorious during oral argu-
ment, and taking into consideration the dissent of Linden J.A. in 
the Federal Court of Appeal, he held that the claim disclosed  
a reasonable cause of action. Second, he rejected the argument 
that the application was an abuse of process partly on the basis 
that under the Class Proceedings Act, there could be dozens or 
hundreds of class members, the evidence would be different, 
and, having regard to the more than 15 years that had passed 
since the prior proceeding, the Charter arguments would be dif-
ferent or at least more refined. Third, although the application 
concerned a challenge to the Citizenship Act, he held the appli-
cation did not raise issues within the particular expertise of the 
Federal Court of Canada but was a straightforward constitu-
tional challenge to a provision of a federal law. 

[18] The respondent’s attempts to overturn the decision of 
Belobaba J. were unsuccessful. Leave to appeal to the Divisional 
Court was refused: [2007] O.J. No. 3897, 230 O.A.C. 83 (Div. 
Ct.). An appeal to this court was dismissed: [2008] O.J. No. 584, 
2008 ONCA 124.  

[19] In 2009, Mr. Roach moved to certify the class proceeding: 
Roach v. Canada (Attorney General), [2009] O.J. No. 737,  
74 C.P.C. (6th) 22 (S.C.J.). Cullity J. refused the motion and  
directed that an individual proceeding for declaratory relief 
would be a preferable procedure for resolving the common  
issues.  

[20] The appellants then brought their Charter challenge in 
the present application, which came before Morgan J. The appli-
cation judge concluded that although there was a violation of  
s. 2(b), it was saved under s. 1. He found that there was no viola-
tion of s. 2(a) or s. 15. In reaching these conclusions, the applica-
tion judge carefully considered the evolution of the Queen’s role 
as head of state and the history of the oath. I will refer to his 
reasons on each of the Charter issues in greater detail as part of 
my analysis of the issues on appeal. 

III. The Issues and Standard of Review  

[21] The four issues raised by the parties on this appeal are: 

(1) Does the oath violate freedom of expression under s. 2(b)? 

(2) Does the oath violate freedom of conscience or religion  
under s. 2(a)? 

(3) Does the oath violate the right to equality under s. 15(1)?  

(4) If there are Charter violations, are they saved under s. 1?  
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[22] The standard of review is correctness. 

IV. Discussion of the Meaning of the Oath  

[23] Both before the application judge and on appeal, much of 
the argument focused on the meaning of the oath. As the mean-
ing of the oath is central to the proper analysis of the appellants’ 
Charter claims, I will consider this question before turning to 
the main issues raised by the appeal and cross-appeal. 

1. The appellants’ argument as to the meaning of the  
oath   

[24] The appellants submit that the plain meaning of the words 
“Her Majesty Queen Elizabeth the Second, Queen of Canada,  
Her Heirs and Successors” expresses allegiance to the Queen as 
an individual. They claim that the notion of personal fidelity to 
this foreign monarch is antiquated, undemocratic and elitist in 
that it perpetuates hereditary privilege and is contrary to their 
conception of equality. For similar reasons, they object to pledging 
allegiance to the Queen’s heirs and successors, even if those suc-
cessors prove to be benevolent rulers or never become head of 
state at all. 

[25] They assert that the requirement that the Queen be  
Anglican makes the oath supportive of one religion to the exclu-
sion of all others, and that they are constrained by their reli-
gious or conscientious beliefs from swearing an oath to any 
person or to a foreign monarch. They further submit that the 
oath is antithetical to minorities’ identities and rights and is a 
divisive message forced into the mouths of those wishing to  
become Canadians. The appellants also assert that the oath is 
political belief discrimination under s. 15 of the Charter and that 
it discriminates against them on account of their non-citizen  
status, place of national origin and religious beliefs.  

[26] The appellants have sworn affidavits attesting to their 
subjective interpretations of the oath. They assert that if they 
took the oath, they would feel constrained from advancing their 
goal of abolishing Canada’s constitutional monarchy in favour of 
a republic.  

[27] If the appellants’ interpretation of the meaning of the 
oath to the Queen is accepted, it will go a long way towards hold-
ing that their Charter rights have been violated. If, on the other 
hand, the court rejects the appellants’ interpretation, as did the 
application judge, the opposite conclusion is equally true.  
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2. A purposive approach to interpretation is required   

[28] The appellants take a “plain meaning” approach to inter-
pretation. At the same time, they fairly acknowledge that some 
courts have suggested that this is not the correct approach. The 
current state of the law recognizes that meaning flows at least 
partly from context and that a statute’s purpose is an integral 
element of that context: see Pierre-André Côté, The Interpreta-
tion of Legislation in Canada, 3rd ed. (Scarborough, Ont.: 
Carswell, 2000), at p. 387. 

[29] The question as to how a statutory provision should be  
interpreted has been answered definitively by the Supreme 
Court of Canada. On numerous occasions, the court has adopted 
the approach to statutory interpretation espoused by E.A. 
Dreidger as the only approach, namely:  

[T]he words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of the Act, 
the object of the Act, and the intention of Parliament.   

See Rizzo & Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418, 
[1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, at para. 21; Canada 3000 
Inc. (Re); Inter-Canadian (1991) Inc. (Trustee of), [2006] 1 S.C.R. 
865, [2006] S.C.J. No. 24, 2006 SCC 24, at para. 36; Tsilhqot’in 
Nation v. British Columbia, [2014] S.C.J. No. 44, 2014 SCC 44, 
at para. 108. 

[30] Recently, when the Supreme Court of Canada adopted the 
“plain meaning” of the text in the Reference re Supreme Court 
Act, ss. 5 and 6, [2014] 1 S.C.R. 433, [2014] S.C.J. No. 21, 2014 
SCC 21, it did so because the majority’s opinion was that the 
underlying purpose of s. 6 [of the Supreme Court Act, R.S.C. 
1985, c. S-26] was consistent with the plain meaning of the text. 
The majority held, at para. 48:  

 Section 6 reflects the historical compromise that led to the creation of 
the Supreme Court. Just as the protection of minority language, religion 
and education rights were central considerations in the negotiations 
leading up to Confederation, the protection of Quebec through a mini-
mum number of Quebec judges was central to the creation of this Court. 
A purposive interpretation of s. 6 must be informed by and not under-
mine that compromise.  

(Citations omitted) 
[31] As this statement indicates, in determining the intention 

of Parliament, the history that led to the creation of the provi-
sion informs a purposive approach to interpretation. Further, in 
determining parliamentary intent, courts are reluctant to accept 
interpretations that violate the notions of rationality, coherence, 
fairness or other legal norms: Ruth Sullivan, Sullivan on the 
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Construction of Statutes, 5th ed. (Markham, Ont.: LexisNexis, 
2008), at p. 8.  

[32] A “plain meaning” approach to interpretation is inappro-
priate because it fails to recognize the history and the context in 
which the oath exists in this country. As I will discuss, these fac-
tors point to a much different understanding of the oath than 
the one advanced by the appellants and leads to the conclusion 
that their interpretation is inconsistent with the history, purpose 
and intention behind the oath.  

a. Historical perspective on the oath to the Queen  

[33] The appellants argue that the Queen is a symbol of  
hereditary privilege that connotes British ethnic dominance in 
Canada and is antithetical to minorities’ rights. 

[34] The application judge observed that the appellants’ objec-
tions to the oath are borne out of their insistence on a “plain 
meaning” interpretation that is divorced from Canada’s history 
and evolution as a nation. I agree. The history of the Crown and 
its role in Canada, outlined below, supports the application 
judge’s conclusion. 

[35] British rule was cemented on September 8, 1760, when 
Governor Vaudreuil surrendered New France to a British inva-
sion force by the Articles of Capitulation. Until a definitive  
treaty was signed, New France was under military occupation 
and rule. The definitive treaty, the Treaty of Paris, was  
signed three years later in 1763 between England, France and  
Spain.  

[36] Steps towards democratization soon began. The Royal 
Proclamation of 1763 gave the colonies the power to summon a 
General Assembly and gave the representatives of the people 
the power to make laws for the public peace, welfare and good 
government of the colony. In the meantime, all persons inhabit-
ing the colonies were governed by the laws of England.  
The laws of England at the time required persons not born in 
Great Britain to swear an oath of allegiance to the King that 
contained specific provisions rejecting the Catholic faith. The 
oath was required before these individuals could obtain the 
privileges of British subjects, such as the right to vote and to 
hold office.  

[37] An imperial statute, the Quebec Act, 1774, 14 Geo. III,  
c. 83, replaced the oath of allegiance with one that no longer 
made reference to the Protestant faith. Thus, the oath in the 
Quebec Act was a compromise that recognized the religious free-
dom of French Canadians.  
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[38] A few decades later, the “loyalists” came to Canada out of 
a desire to remain loyal to the Crown after the American Revolu-
tion. However, their loyalty should not be confused with  
blind allegiance to authority. As the application judge noted, at 
para. 75, “the loyalists shared with their counterparts to the 
south the ethos of dissent against authority — albeit democratic 
rather than revolutionary dissent”. These loyalists brought  
with them the “important idea of lawful opposition”, that is, the 
concept that one can remain loyal to the Crown while still  
expressing dissent: Constance MacRae-Buchanan, “American 
Influence on Canadian Constitutionalism”, in J. Ajzenstat, ed., 
Canadian Constitutionalism: 1791-1991 (Ottawa: Canadian 
Study of Parliament Group, 1992), at pp. 153-54. They brought 
with them to Canada the idea that factions, partisanship and 
dissent help strengthen the nation and that allegiance to the 
Queen does not preclude opposing views: MacRae-Buchanan, at 
p. 154. Shortly thereafter, the Constitutional Act, 1791, 31 Geo. 
III, c. 31 divided Quebec into two provinces, Upper Canada and 
Lower Canada, which were separated by the present-day 
boundary between Ontario and Quebec. The Constitutional Act, 
1791 repealed portions of the Quebec Act dealing with the  
powers and composition of the council, and it made provision for 
an elected assembly. Other portions of the Quebec Act, such as 
that respecting the oath, were not repealed.  

[39] Conflict between the elected assembly on the one hand 
and the governor and the appointed council on the other led to 
rebellion in Upper and Lower Canada in 1837. After it had  
been put down, Lord Durham recommended the institution of 
responsible government. He also recommended the union of the  
two Canadas. These recommendations were implemented by the  
Union Act, 1840, 3 & 4 Vict., c. 35. The two provinces were 
known as the Province of Canada.  

[40] At that time, the Parliament of Westminster functioned 
as a Parliament for the United Kingdom and as an Imperial Par-
liament, that is, as the legislative body for the overseas territo-
ries of the British Empire. However, the colonies were given the 
power to pass their own laws pertaining to naturalization,  
subject to the usual confirmation by the Crown: An Act for the 
Naturalization of Aliens, 1847, 10 & 11 Vict., c. 83. Statutes per-
taining to the Province of Canada, Nova Scotia and New Bruns-
wick all contained an oath of allegiance as a requirement for 
naturalization: Report of the Royal Commissioners for Inquiring 
into the Laws of Naturalization and Allegiance (London: George 
Edward Eyre & William Spottiswoode for Her Majesty’s Station-
ary Office, 1869), at Appendix, pp. 10-12.  
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[41] With Confederation, the Constitution Act, 1867 was passed. 
The preamble to the Constitution Act, 1867 gave Canada “a Con-
stitution similar Principle to that of the United Kingdom”. 

[42] Some pertinent provisions of the structure of the govern-
ment of Canada set out in the Constitution Act, 1867 are: 

 9. The Executive Government and Authority of and over Canada is hereby 
declared to continue and be vested in the Queen. 

.  .  .  .  . 

 17. There shall be One Parliament for Canada, consisting of the Queen, an 
Upper House styled the Senate, and the House of Commons. 

[43] Each member of the Senate or House of Commons of 
Canada is required by s. 128 of the Constitution Act, 1867 to 
take the oath contained in Sch. 5 of that Act before taking his or 
her seat. The oath prescribed in Sch. 5 of the Constitution Act, 
1867, which is clearly constitutional, is remarkably similar to 
the oath of allegiance to which the appellants object. The word-
ing of that oath is as follows:  

 I A.B. do swear, That I will be faithful and bear true Allegiance to Her 
Majesty Queen Victoria.  

Note. The Name of the King or Queen of the United Kingdom of Great Brit-
ain and Ireland for the Time being is to be substituted from Time to Time, 
with proper Terms of Reference thereto.  

[44] The power to legislate respecting “naturalization and  
aliens” was granted to the federal parliament in s. 91(25). The 
Dominion of Canada continued to have the power to repeal or 
alter naturalization legislation: Constitution Act, 1867, s. 129. 
However, pursuant to the Colonial Laws Validity Act, 1865,  
28 & 29 Vict., c. 63, that legislation could not be inconsistent 
with the laws of Great Britain. 

[45] The restriction on repealing or amending pre-
Confederation imperial statutes was removed by the Statute of 
Westminster, 1931, 22 Geo. V, c. 4. It enabled Canada to pass 
laws that were previously precluded by the Colonial Laws Valid-
ity Act. Thus, the Statute of Westminster was a significant devel-
opment for Canadian sovereignty, in that it permitted Canada to 
pass laws that were inconsistent with certain British laws for 
the first time. 

[46] Canadians are no longer British citizens: see Citizenship 
Act, s. 32(2).  

[47] The Constitution Act, 1982 completed the “Canadianization” 
of the Crown. As the Supreme Court has explained, “[t]he procla-
mation of the Constitution Act, 1982 removed the last vestige of 
British authority over the Canadian Constitution”: Reference  
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re Secession of Quebec, [1998] 2 S.C.R. 217, [1998] S.C.J. No. 61, 
at para. 46.  

[48] The evolution of Canada from a British colony into an  
independent nation and democratic constitutional monarchy 
must inform the interpretation of the reference to the Queen in 
the citizenship oath. As Canada has evolved, the symbolic mean-
ing of the Queen in the oath has evolved. The Federal Court  
of Appeal in Roach read the reference to the Queen as a refer-
ence not to the person but to the institution of state that she 
represents. MacGuigan J.A., for the majority [[1994] F.C.J.  
No. 33, [1994] 2 F.C. 406 (C.A.) (“Roach”)], indicated, at p. 416 
F.C., that the oath, properly understood, required a citizenship 
applicant to simply “express agreement with the fundamental 
structure of our country as it is”.  

[49] The application judge noted, at para. 60, that “Her Majesty 
the Queen in Right of Canada (or Her Majesty the Queen in 
Right of Ontario or the other provinces), as a governing institu-
tion, has long been distinguished from Elizabeth R. and her pre-
decessors as individual people”.  

[50] I agree with the application judge’s comments. Viewing 
the oath to the Queen as an oath to an individual is discon-
nected from the reality of the Queen’s role in Canada today. 
During the heyday of the Empire, British constitutional theory 
saw the Crown as indivisible. At that time, there was no need 
to distinguish between the sovereign’s role as an individual  
and as the head of the executive; nor was there any need in 
unitary Great Britain to differentiate between the roles that 
the Crown plays: see the Hon. Bora Laskin, The British Tradi-
tion In Canadian Law (London: Stevens & Sons, 1969), at  
pp. 117-19.  

[51] However, as Canada developed as an independent federal-
ist state, the conception of the Queen (commonly referred to as 
the Crown)3 evolved. Unlike the unitary role of the Crown at the 
height of the British Empire, its role in Canada is divided into 
three distinct roles. First, the Queen of Canada plays a legisla-
tive role in assenting to refusing assent to, or reserving bills of 
the provincial legislature or Parliament — a role that is per-
formed through the Governor General and the Lieutenant Gov-
ernors. Second, the Queen of Canada is the head of executive 

_____________ 
 
3   In this judgment, the Crown and the sovereign are used as synonyms,  

although, in David E. Smith, The Invisible Crown: The First Principle of 
Canadian Government (Toronto: University of Toronto Press, 1995 and 
2013), the author argues there is a growing separation between the Crown 
and the monarchy.  
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authority pursuant to ss. 9 and 12 of the Constitution Act, 1867. 
Third, the Queen of Canada is the personification of the State, 
i.e., with respect to Crown prerogatives and privileges: Laskin, 
at pp. 119-20. “The law and learning of Crown privileges and 
immunities came to the colonies as received or imposed English 
law, and through section 129 of the British North America Act 
[which continues the laws in force in Canada, Nova Scotia or 
New Brunswick at the date of Union] they were absorbed in the 
Canadian federation”: Laskin, at 120. Thus, English constitu-
tional law, which had gradually subjected nearly all royal  
prerogative power to parliamentary sovereignty, made its way 
into Canada.4 Moreover, the Crown may for some purposes fall 
within provincial power under s. 92 of the Constitution Act, 
1867, and for other purposes fall within federal power under 
s. 91. For the purposes of Canadian federalism, the Crown 
therefore cannot be viewed as a single indivisible entity: 
Laskin, at p. 119. The Crown is “separate and divisible for each 
self-governing dominion or province or territory”: R. v. Secre-
tary of State for Foreign and Commonwealth Affairs, ex parte 
Indian Assn. of Alberta, [1982] Q.B. 892, [1982] 2 All E.R. 118 
(Eng. C.A.), at p. 917 Q.B., per Lord Denning. 

[52] As the application judge noted, the Queen of Canada ful-
fils these varying roles figuratively, not literally. The Hon. Bora 
Laskin explains, at pp. 118-19, that “Her Majesty has no per-
sonal physical presence in Canada . . . . [O]nly the legal connota-
tion, the abstraction that Her Majesty or the Crown represents, 
need be considered for purposes of Canadian federalism. The 
fact that Interpretation Acts whether the federal Act or provin-
cial Acts, give the term ‘Her Majesty’ or the ‘Crown’ a personal 
meaning, is [an] anachronism.” The oath to the Queen of Canada 
is an oath to our form of government, as symbolized by the 

_____________ 
 
4   The transfer of the prerogative powers of the sovereign to Parliament is 

described by W.S. Holdsworth in A History of English Law (London:  
Methuen & Co. Ltd., 1909), at pp, 350-51; and by A.V. Dicey in Introduc-
tion to the Study of the Law of the Constitution (7th ed.) (London: MacMil-
lan & Co. Ltd., 1908), at pp. 8-10. P.W. Hogg’s Constitutional Law of 
Canada, looseleaf (Scarborough, Ont.: Carswell, 2007), consulted on July 
18, 2014, at pp. 1-18-1-22, contains a discussion of the prerogative powers 
and their current status in Canada. After listing the residual prerogative 
powers not displaced by statute, Prof. Hogg concludes, at p. 1-21, that 
most governmental power in Canada is exercised by way of statute. Fur-
ther, any existing prerogative powers are subject to review by the courts 
as they must be exercised in conformity with the Charter of Rights and 
other constitutional norms, as well as administrative law norms such as 
the duty of fairness.  
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Queen as the apex of our Canadian parliamentary system of 
constitutional monarchy. 

[53] The nature of the oath and its purpose was described by 
Linden J.A., with whom the majority agreed on this point, as fol-
lows in Roach, at pp. 422-25 F.C.: 

 Through an oath or affirmation, a person attests that he or she is bound in 
conscience to perform an act or to hold to an ideal faithfully and truly.  
An oath “relies on the individual’s inner sense of personal worth and what  
is right”.  

(Citations omitted) 
.  .  .  .  . 

As I stated in Benner v. Canada (Secretary of State), [1994] 1 F.C. 250 (C.A.), 
at page 281: 

Swearing an oath as a prerequisite to citizenship is a common practice 
followed in many countries. It is, in essence, a simple inquiry as to 
whether an individual is committed to the country and shares the basic 
principles or ideals upon which the country was founded. 

[54] Although the Queen is a person, in swearing allegiance 
to the Queen of Canada, the would-be citizen is swearing alle-
giance to a symbol of our form of government in Canada. This 
fact is reinforced by the oath’s reference to “the Queen of  
Canada”, instead of “the Queen”. It is not an oath to a foreign 
sovereign. Similarly, in today’s context, the reference in the 
oath to the Queen of Canada’s “heirs and successors” is a refer-
ence to the continuity of our form of government extending into 
the future. 

3. The interpretation given to a statutory provision must 
produce harmony both within the statute itself and in 
legislation dealing with the same subject matter  

[55] The principle of harmonization in statutory interpreta-
tion presumes a harmony, coherence and consistency between 
statutes dealing with the same subject matter: R. v. Ulybel  
Enterprises Ltd., [2001] 2 S.C.R. 867, [2001] S.C.J. No. 55, 2001 
SCC 56, at para. 52; Bell ExpressVu Limited Partnership v. 
Rex, [2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, 2002 SCC 42, at 
para. 27.  

[56] The oath to the Queen is expressly required by the Con-
stitution for those wishing to take a seat in the Senate or as a 
member of Parliament: Constitution Act, 1867, s. 128 and Sch. 5; 
Robert Marleau and Camille Montpetit, eds., House of Commons 
Procedure and Practice (Montreal: Chenelière/McGraw-Hill, 
2000), at p. 176.  
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[57] The Charter cannot be used to attack the requirement 
that members of Parliament and of the Senate take an oath to 
the Queen because one part of the Constitution, the Charter, 
cannot be used to abrogate another part of the Constitution, 
such as the pre-existing British North America Acts (1867 to 
1975), now the Constitution Acts: see Canada (House of Com-
mons) v. Vaid, [2005] 1 S.C.R. 667, [2005] S.C.J. No. 28, 2005 
SCC 30, at para. 30. 

[58] Inasmuch as the oath for members of Parliament is spe-
cifically required by the Constitution, and the Constitution can-
not itself be unconstitutional, the harmonization principle and 
the legal norms of rationality and coherence suggest that the 
oath to the Queen in the Citizenship Act cannot be a violation of 
rights under the Charter.  

[59] Insofar as members of Parliament are concerned, “[w]hen 
a Member [of Parliament] swears or solemnly affirms allegiance 
to the Queen as Sovereign of Canada, he or she is also swearing 
or solemnly affirming allegiance to the institutions the Queen 
represents, including the concept of democracy”: Marleau and 
Montpetit, at p. 176. 

[60] Democracy is an unwritten constitutional principle. The 
unwritten constitutional principles inform and sustain our Con-
stitution, the roles of our political institutions and the scope of 
rights and obligations in our country: Secession Reference, at 
paras. 47-54. Democracy is the very principle that permits citi-
zens to advocate for change to our governing institutions, includ-
ing the monarchy.  

[61] The harmonization principle supports the interpretation 
that the oath to the Queen of Canada in the Citizenship Act is 
the response to the implicit inquiry of whether the prospective 
citizen is willing to abide by this country’s form of government,  
a democratic constitutional monarchy, unless and until it is 
changed. The appellants’ argument ignores this principle of 
statutory construction. 

4. Conclusion regarding the interpretation of the oath  

[62] Applying a purposive and progressive approach to the 
wording of the oath, with regard to its history in Canada and the 
evolution of our country, leads to the conclusion that the oath is 
a symbolic commitment to be governed as a democratic constitu-
tional monarchy unless and until democratically changed. Inas-
much as the oath to the Queen is a requirement in the 
Constitution for members of Parliament and is seen as an oath 
to our form of government, the harmonization principle supports 
the conclusion that the oath to the Queen in the Citizenship Act 
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be given a consistent interpretation. This interpretation of the 
oath, as a symbolic commitment to our form of government and 
the unwritten constitutional principle of democracy, is supported 
by the legal norms of rationality and coherence.  

V. The Charter Claims  

[63] The appellants’ claims that their rights under the Charter 
have been violated are based on their misconception of the 
meaning of the oath to the Queen as an individual. Earlier in 
these reasons, I held that the reference to the Queen in the oath 
was a reference to our form of government. The appellants’  
incorrect understanding of the meaning of the oath to the Queen 
is not the basis by which to judge the constitutionality of their 
application. In R. v. Khawaja, [2012] 3 S.C.R. 555, [2012] S.C.J. 
No. 69, 2012 SCC 69, McLachlin C.J.C. held, at para. 82: 

[A] patently incorrect understanding of a provision cannot ground a finding 
of unconstitutionality.  

[64] The words of McLachlin C.J.C. apply equally to this case. 
In deciding whether the appellants’ rights have been violated 
under the Charter, I cannot therefore adopt their interpretation 
as to the meaning of the oath.  

1. Freedom of expression  

[65] The appellants argue that the oath violates their right to 
freedom of expression in two ways. First, they argue that it 
compels them to convey a message with which they disagree.  
Second, they state that it constrains their future expression  
by precluding them from working towards the abolition of the 
monarchy. 

[66] The application judge held that because the oath conveys 
meaning, it prima facie falls within the scope of the guarantee in 
s. 2(b). He noted that the s. 2(b) guarantee includes the right to 
refrain from expressing objective, uncontested facts. The appli-
cation judge agreed with the appellants that the requirement to 
take the oath places a burden on them that is coercive. Accord-
ingly, he held that the statutory requirement that the appellants 
recite an oath to the Queen in order to acquire citizenship was a 
prima facie violation of freedom of expression that was only 
permissible if shown to be a reasonable limit on the right to 
freedom of expression under s. 1 of the Charter.  

[67] As I have indicated, the Attorney General cross-appeals 
the application judge’s finding that the oath violates s. 2(b). The 
Attorney General argues that the oath does not truly associate 
the appellants with a message with which they disagree and 
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that the appellants have ample opportunity to publicly disavow 
any association with the message that they attribute to the oath. 
The Attorney General further argues that the oath does not  
deprive the appellants of a meaningful opportunity to express 
themselves; therefore, despite the finding that the oath is “forced 
expression”, it does not violate s. 2(b). 

[68] With respect, I disagree with the application judge’s con-
clusion that the appellants’ freedom of expression has been  
violated. For the reasons that follow, I would hold that the  
requirement to recite an oath to the Queen of Canada in order to 
become a Canadian citizen does not violate the appellants’ right 
to freedom of expression and would allow the Attorney General’s 
cross-appeal on this issue.  

a. The method for analyzing the appellants’ rights  
under s. 2(b) 

[69] The approach to analyzing claims under s. 2(b) was set 
out by the Supreme Court in Irwin Toy Ltd. v. Quebec (Attorney 
General), supra. Irwin Toy requires the court to answer three 
questions when dealing with an allegation that a person’s free-
dom of expression has been violated. The first question is 
whether the activity in which the plaintiff is being forced to  
engage is expression. The second question is whether the pur-
pose of the law is aimed at controlling expression. If it is, a find-
ing of a violation of s. 2(b) is automatic. If the purpose of the  
law is not to control expression, then in order to establish an  
infringement of a person’s Charter right, the claimant must 
show that the law has an adverse effect on expression. In addi-
tion, the claimant must demonstrate that the meaning he or she 
wishes to convey relates to the purposes underlying the guaran-
tee of free expression, such that the law warrants constitutional 
disapprobation.  

[70] Applying these principles to cases involving allegations of 
compelled speech, such as this one, “[i]f the government’s pur-
pose was to put a particular message into the mouth of the 
plaintiff . . . the action giving effect to that purpose will run afoul 
of s. 2(b). If, on the other hand, the government’s purpose  
was otherwise but the effect of its action was to infringe the 
plaintiff ’s right of free expression, then the plaintiff must take 
the further step and demonstrate that such effect warrants con-
stitutional disapprobation”: Lavigne v. Ontario Public Service 
Employees Union, [1991] 2 S.C.R. 211, [1991] S.C.J. No. 52, at  
p. 267 S.C.R. 
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i. The oath is expression but its purpose is not to 
control expression   

[71] There is no issue that the oath is expressive activity and 
that, prior to becoming a Canadian citizen, the Act obliges  
the appellants to take the oath. The next question to be  
addressed is whether the purpose of the oath is to control freedom 
of expression. 

[72] The application judge held, at para. 85, that the purpose 
of the oath “is the strictly secular one of articulating a commit-
ment to the identity and values of the country”. He went on to 
note, at para. 104, that 

[T]he plurality judgment by Bastarache J. [in Lavoie v. Canada, 2002 SCC 
23, [2002] 1 S.C.R. 769] emphasized, at para. 57, that “citizenship serves 
important political, emotional and motivational purposes . . . it fosters a 
sense of unity and shared civic purpose amongst a diverse population.” In 
much the same way, the oath of citizenship is an articulation of the value-
laden glue of which those bonds are composed. 

[73] The purpose of the oath is to inquire into prospective citi-
zens’ willingness to accept the rights and responsibilities of citi-
zenship. In exchange for the privileges of Canadian citizenship, 
the would-be citizen solemnly promises to be loyal to the values 
represented by Canada’s form of government and to accept the 
responsibilities of citizenship.  

[74] The substance of the oath and the history of its evolu-
tion also support the conclusion that the oath does not have  
a purpose that violates the Charter. The substance of the  
oath reflects the Queen’s constitutional status, and the circum-
stances giving rise to the oath flow from this country’s founda-
tional documents. More importantly, the oath promotes  
the unwritten constitutional principles of the rule of law and  
democracy, as well as the values for which this country stands. 
Protecting freedom of expression is one of the features of  
modern democracy: Retail, Wholesale and Department Store 
Union, Local 580 v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, 
[1986] S.C.J. No. 75, at p. 583 S.C.R. Rather than undermining 
freedom of expression, the oath amounts to an affirmation of 
the societal values and constitutional architecture of this  
country, which promote and protect expression. All of these  
factors “point unequivocally to a purpose which, far from vio-
lating the Charter, flows from it”: Reference re Same-Sex Mar-
riage, [2004] 3 S.C.R. 698, [2004] S.C.J. No. 75, 2004 SCC 79, 
at para. 43. 
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ii. Is the effect of the oath to control expression, 
and if so, is that effect worthy of constitutional 
disapprobation?  

[75] The oath has an incidental effect on expression in that it 
compels prospective citizens to say the words of the oath in order 
to attain the status of Canadian citizen. However, this effect is 
not worthy of constitutional disapprobation. I say this for five 
reasons. 

[76] First, the appellants have the opportunity to publicly dis-
avow what they consider to be the message conveyed by the 
oath. The opportunity to publicly disavow a message is relevant 
to the determination of whether there is a s. 2(b) violation.  
In Lavigne, at p. 279 S.C.R., Wilson J. (with whom L’Heureux-
Dubé and Cory JJ. agreed) stated that “this Court has already 
accepted that public identification and opportunity to disavow 
are relevant to the determination of whether s. 2(b) has been  
violated”. The Supreme Court came to a similar conclusion in 
Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, 
[1989] S.C.J. No. 45. These factors are important because, as 
Wilson J. noted in Lavigne, at pp. 279-80 S.C.R.: 

If a law does not really deprive one of the ability to speak one’s mind or does 
not effectively associate one with a message with which one disagrees, it is 
difficult to see how one’s right to pursue truth, participate in the community, 
or fulfil oneself is denied. 

[77] The appellants submit that the reasons of Wilson J. do 
not represent the majority opinion of the court.5 I note, however, 
that in Khawaja, McLachlin C.J.C. implicitly accepted the rele-
vance of considering whether the legislation in issue has the  
effect of “chilling” or impairing freedom of expression in deter-
mining whether there had been a violation of s. 2(b). The oppor-
tunity to disavow the message is relevant to the determination 
of whether a chilling effect will occur. 

[78] In this case, the application judge found, at paras. 73 and 
79, that the appellants were not prohibited from expressing 
their own opinions:  

[T]he notion that the citizenship oath represents a restriction on dissent-
ing expression, including any expression of dissent against the Crown  
itself, is a misapprehension of Canadian constitutionalism and Canadian 
history. Differences of opinion freely expressed are the hallmarks of  

_____________ 
 
5   The majority held that the activity at issue ! the payment of union dues 

! was not an attempt to convey meaning and therefore did not constitute 
expression at all.  
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the Canadian political identity, and have been so since the country’s  
origins. 

.  .  .  .  . 

[N]ot only is advocating abolition of the monarchy explicitly permitted, 
Committee for the Commonwealth of Canada, supra, but the prospect of 
separation from the United Kingdom and secession of a province both 
form the subject of legitimate legal discourse. Reference re Resolution to 
Amend the Constitution (“Patriation Reference”), [1981] 1 S.C.R. 753;  
Reference re Secession of Québec, [1998] 2 S.C.R. 217. Moreover, a political 
party dedicated to constitutional fracture can form Her Majesty’s Loyal 
Opposition in Canada’s Parliament. David E. Smith, Across the Aisle:  
Opposition in Canadian Politics (Toronto: University of Toronto Press, 
2013) at 85-86. 

[79] The appellants, as respondents to the cross-appeal, con-
cede that they have the opportunity to disavow what they 
characterize as the objectionable elements of the oath. They 
note that Mr. Charles, a former plaintiff in this proceeding who 
had taken the oath of the citizenship, has publicly recanted the 
oath to the Queen while, at the same time, confirming the  
remainder of the oath. Mr. Charles was informed by the Minis-
ter of Citizenship and Immigration that his recantation had no 
effect on his citizenship status. However, the appellants state 
that: 

It is true . . . that citizenship applicants are legally free to disavow the oath. 
However, the Appellants have affirmed that they would feel morally bound 
not to do so. In addition, to acquire citizenship they must be seen to be tak-
ing the oath to the Queen in a public ceremony. Thus disavowal would be a 
public display of hypocrisy. 

[80] The appellants’ subjective belief that, in taking the oath, 
it would be hypocritical for them to work within the bounds of 
democracy to change our form of government cannot be used to 
trump the objective fact that they are entirely free to express 
their opinions. It is not enough for the appellants to say  
that their right to freedom of expression has been infringed 
and that they feel subjectively inhibited from expressing their 
opinions. 

[81] Second, as I have indicated, the appellants’ beliefs  
reflect a fundamental misapprehension of what the Queen  
of Canada symbolizes and, as McLachlin C.J.C. stated in 
Khawaja, at para. 82, “cannot ground a finding of unconstitu-
tionality”. I would add that none of the cases cited by the  
appellants in support of their position that freedom of speech is 
violated under s. 2(b) deal with the effect of a claimant’s mis-
understanding or misinterpretation of a provision on the asser-
tion of the right.  
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[82] Third, if the reference to the Queen in the oath were 
eliminated, or made optional for the appellants, such a remedy 
would only be a superficial cure for the appellants’ complaint. 
Because the Queen remains the head of our government, any 
oath that commits the would-be citizen to the principles of 
Canada’s government is implicitly an oath to the Queen. The 
reference in the oath to the laws of this country necessarily  
includes the very foundation for the enactment of those laws — 
the Constitution Acts — and would be an indirect reference to 
the Queen. Thus, the appellants’ real complaint would not be  
addressed.  

[83] Fourth, it cannot be denied that the Queen is part of 
Canada’s cultural heritage. One of the responsibilities of citizen-
ship is protection of Canada’s cultural heritage: see Citizenship 
Regulations, SOR/93-246, s. 15(2)(b) and (c); and s. 5(1)(e) of the 
Act. The appellants have not challenged these regulations nor 
any part thereof. 

[84] Finally, the appellants’ argument also gives no weight to 
Parliament’s constitutional responsibility to make decisions on 
citizenship for the broader national interest and the promotion 
of that national interest by an oath to the Queen of Canada. 

b. Conclusion on s. 2(b)  

[85] The oath is expressive activity that falls within the ambit 
of s. 2(b). I conclude that the purpose of the oath is not to compel 
expression; rather, its purpose is to inquire into the would-be  
citizen’s commitment to our form of government.  

[86] Accepting that there is an effect on the appellants’  
freedom of expression, it does not warrant constitutional disap-
probation of the oath for the following five reasons: (1) the appel-
lants have the ability to freely express their dissenting views as 
to the desirability of a republican government; (2) the effect on 
their freedom of expression flows from their misunderstanding 
of the nature of the oath to the Queen of Canada and a patently 
incorrect interpretation cannot ground a finding of unconstitu-
tionality; (3) the remedy sought by the appellants only addresses 
their concern at a superficial level and does not resolve their real 
concern; (4) the appellants’ argument would ignore the role of 
the Queen as part of Canada’s cultural heritage; and (5) purpos-
ively interpreted, the reference to the Queen of Canada is a 
symbolic reference to our form of government, a democratic con-
stitutional monarchy, which promotes Charter values. The fact 
that the broader public interest is furthered by the oath 
strengthens my conclusion that there is no s. 2(b) violation.  
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[87] Accordingly, for the reasons I have given, I would allow 
the cross-appeal and hold that the appellants’ right to freedom of 
expression under s. 2(b) is not infringed. Having regard to this 
conclusion, I need not, strictly speaking, address the question of 
justification under s. 1. However, in the event that I am wrong 
in my conclusion and the appellants’ freedom of expression has 
been violated under s. 2(b), I would hold, as did the application 
judge, that the violation is justified under s. 1 of the Charter, for 
the reasons below. 

2. Limitation on the appellants’ freedom of expression is 
justified under s. 1 of the Charter  

[88] Alternatively, if the oath does violate s. 2(b), any such  
violation is justified. In assessing whether the oath is a reasona-
ble limit under s. 1 of the Charter, the onus shifts to the Attor-
ney General to establish that the oath serves a sufficiently 
important objective, that the measure used to achieve the objec-
tive is rationally connected to the objective, and that the means 
used impairs the appellants’ rights as little as possible. Finally, 
there must be proportionality between the effects of the required 
oath and its objective: R. v. Oakes, [1986] 1 S.C.R. 103, [1986] 
S.C.J. No. 7.  

[89] The appellants submit that the application judge erred in 
not examining whether there was some pressing and substantial 
objective achieved specifically by the impugned portion of the  
citizenship oath respecting the Queen, as opposed to the rest of 
the citizenship oath.  

[90] The Supreme Court has recognized that “a measure of 
leeway” must be accorded to governments: Alberta v. Hutterian 
Brethren of Wilson Colony, [2009] 2 S.C.R. 567, [2009] S.C.J. No. 
37, 2009 SCC 37, at para. 35. The limit on a right need not be 
perfectly calibrated when judged in hindsight; it need only be 
“reasonable” and “demonstrably justified”: Hutterian Brethren, 
at para. 37; see, also, Irwin Toy, at pp. 998-99 S.C.R. 

[91] Insofar as the requirement of a pressing and substantial 
objective is concerned, the application judge noted that the  
appellants took no real issue with the legislative objective of  
expressing commitment to the country or the characterization of 
this objective as pressing and substantial. Rather, they disa-
greed with the oath to the Queen as a viable measure of accom-
plishing that objective. 

[92] I do not accept the appellants’ submission that the part of 
the oath referencing the Queen does not serve a pressing  
and substantial objective. As discussed earlier in these reasons, 
the Queen is the symbolic apex of our constitutional structure.  
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Requiring would-be citizens to express a commitment to the 
quintessential symbol of our political system and history serves 
a pressing and substantial objective. 

[93] With respect to the rational connection prong of the  
analysis, the appellants submit that widespread opposition to 
the monarchy suggests it is irrational to choose the monarch as 
the referenced “defining element”, to which prospective citizens 
must affirm their allegiance. They argue that the Queen repre-
sents different things to different people and that no court can 
determine that meaning. They renew their submission that the 
oath to the Queen should be given its plain meaning and is an 
oath to Queen Elizabeth II as an individual. In support of their 
submission for a plain-meaning interpretation, they rely on the 
evidence of the manager of Citizenship Legislation and Program 
Policy at the Department of Citizenship and Immigration, which 
appears to accord with their views. 

[94] I have already rejected the appellants’ plain-meaning  
approach to interpretation. To the extent that the manager  
appeared to agree with it, it is indicative that the government 
needs to better equip those involved in citizenship policy to  
understand and convey the meaning and significance of the 
phrase, “the Queen of Canada, Her Heirs and Successors”. While 
the appellants point to polling data suggesting that many Cana-
dians do not support the monarchy, the meaning of the oath is 
not dependent on the latest poll. The determination of whether 
any infringement of the appellants’ s. 2(b) rights can be justified 
necessarily depends on the meaning conveyed by the oath. As  
I have already set out at length, the meaning of the oath to the 
Queen is not the one put forward by the appellants. The s. 1 
analysis must be conducted in this context. 

[95] Having regard to the Queen’s position in Canada, as dis-
cussed earlier in these reasons, and having regard to Canadian 
history, it is hardly irrational to choose the Queen as a reference 
point for the oath. In any event, the other aspects of the oath — 
the promise to observe the laws of Canada and fulfil the duties 
of citizenship — indirectly reference the Queen. The application 
judge did not err in holding that the oath to the Queen is ration-
ally connected to that objective. 

[96] The appellants argue that the application judge failed to 
properly consider whether the means chosen to achieve the gov-
ernment objective — the oath to the Queen — impairs their  
s. 2(b) rights as little as possible. They submit that the same  
objective could be obtained by means that would not impair their 
rights at all, for example, by making the impugned portion of the 
oath voluntary or by replacing it with a commitment to “equality”. 
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[97] Contrary to the appellants’ submission, the application 
judge properly considered the minimal impairment portion of 
the test. He gave lengthy reasons on minimal impairment, and 
concluded, at para. 68, that when the reference to the Queen in 
the oath was properly understood, “any impairment of the Appli-
cants’ freedom of expression is minimal”. The application judge 
correctly noted that the oath to the Queen has little effect on the 
appellants’ rights because, properly understood, the reference to 
the Queen in the oath is a commitment to democratic values, one 
of which is equality.  

[98] The Supreme Court has repeatedly held that the impugned 
measures need not be the least impairing means available, so long 
as they fall within a range of reasonable alternatives: RJR-
MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 
199, [1995] S.C.J. No. 68, at para. 160; Harper v. Canada (Attor-
ney General), [2004] 1 S.C.R. 827, [2004] S.C.J. No. 28, 2004 SCC 
33, at para. 110. The fact that the government could have chosen 
to reference a different symbol in the oath — one to which the  
appellants do not object — does not mean that the existing oath 
fails the minimal impairment prong of the s. 1 analysis. I agree 
with the application judge’s conclusion that, properly understood, 
the oath to the Queen is minimally impairing.  

[99] Finally, the appellants submit that in balancing the pro-
portionality of the oath’s objective with its effects, the govern-
ment failed to provide evidentiary support for the salutary 
effects of its actions. They therefore argue that the proportional-
ity requirement under s. 1 has not been met. 

[100] The respondent answers this submission by pointing 
out that Supreme Court jurisprudence has confirmed that  
experience and common sense or reason and logic may  
bridge the empirical gap: see Thomson Newspapers Co. (c.o.b. 
Globe and Mail) v. Canada (Attorney General) (1998), 38 O.R. 
(3d) 735, [1998] 1 S.C.R. 877, [1998] S.C.J. No. 44, at para. 88. 
I agree.  

[101] The application judge considered the history of the oath, 
the evolution of the Queen’s role in Canada, and the nature of 
citizenship, and applied common sense to these facts. He was 
right to consider whether the appellants’ position as to the dele-
terious effects of the state action had a modicum of credibility or 
at least made logical sense: Dagenais v. Canadian Broadcasting 
Corp., [1994] 3 S.C.R. 835, [1994] S.C.J. No. 104, at p. 884 S.C.R. 
While accepting that the appellants’ beliefs were sincere, the  
application judge held that they reflected a misapprehension 
and, in the balancing exercise, it was difficult to attribute to 
them “great objective weight”. In contrast, the salutary effect of 
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the oath to the Queen, “symbolizing the rule of law, equality, and 
freedom to dissent”, was substantial.  

[102] I agree with the application judge’s comments on propor-
tionality. Accordingly, I would hold that the application judge 
properly conducted the s. 1 analysis, and would dismiss the  
appellants’ appeal on this point. 

3. Freedom of religion and freedom of conscience  

[103] The appellants complain that their right to freedom of 
religion is violated by the requirement that they swear an oath 
of allegiance to the Queen of Canada. They further argue that 
the requirement that the Queen be Anglican makes the oath 
supportive of one religion to the exclusion of all others. 

[104] The requirement of an oath to the Queen as a condition 
for those wishing to become citizens is a well-established tradi-
tion of this country. It dates back to the historical compromise of 
the Quebec Act, supra, in which the British Crown introduced a 
secular oath to the Queen to secure the loyalty of the French 
Canadians by recognizing their freedom to practise their reli-
gion. The intent behind the introduction of a secular oath was  
to create a religious-neutral way of permitting individuals to  
become citizens. In so doing, the new oath permitted French  
Canadians to vote and participate in public life in a way that 
was previously precluded because of the religious nature of the 
oath that had existed until that time. Since the time of  
the Quebec Act, the oath has not had the purpose of compelling 
individuals to conform to religious beliefs with which they  
disagree.  

[105] The appellants’ submission, or a variation thereof, has 
been raised twice before. It was first raised before the Federal 
Court of Appeal in Roach. That court unanimously struck the 
claim, with Linden J.A. holding, at p. 428 F.C. of his reasons: 

. . . Parliament’s purpose in framing the oath or affirmation was to require a 
statement of loyalty to Canada’s head of state and its institutions, not to  
interfere with religious freedom. There is no mention in our Constitution 
nor in this oath of the Queen in her capacity as Head of the Church of 
England. The oath requires no statement of allegiance to Anglicanism nor 
to the Queen in relation to her role in the Church of England. Indeed,  
the Anglican Church of Canada is governed, not by the Queen, but by an 
independent Synod established in Canada. Therefore, the purpose of  
the oath or affirmation is not to interfere with the guarantee of freedom of 
religion, because its purpose was not in any way to insist upon loyalty to 
the Anglican Church.  

[106] A related argument was raised in O’Donohue v. Cana-
da, [2003] O.J. No. 2764, [2003] O.T.C. 623 (S.C.J.), affd [2005] 
O.J. No. 965, 137 A.C.W.S. (3d) 1131 (C.A.). In O’Donohue, the 
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prohibition on Catholic monarchs found in the Act of Settlement, 
1701, 12 & 13 Will. 3, c. 2 was challenged under s. 15 of the 
Charter. Rouleau J. (as he then was) decided that the Charter of 
Rights did not apply.  

[107] The argument raised in O’Donohue was not raised before 
this court. Before us, the appellants do not challenge the consti-
tutionality of the requirement that the Queen be Anglican, found 
in the Act of Settlement, 1701. They simply argue that this  
requirement causes the oath in the Citizenship Act to violate 
ss. 2(a) and 15 of the Charter. I would note that a Charter chal-
lenge to the religious requirements for the office of the Queen  
is scheduled to be argued before this court in August 2014. How-
ever, as this issue was not addressed in the case before us, I will 
limit my s. 2(a) (and s. 15) analysis on this aspect of the appel-
lants’ argument to examining whether the religious requirement 
for the office of the Queen renders the reference to the Queen in 
the oath unconstitutional. 

[108] When this argument was made to the application judge, 
he rejected it, holding, at para. 85, that “the purpose of the oath in 
Canada is the strictly secular one of articulating a commitment to 
the identity and values of the country”. He concluded that the  
religious requirement for the office of the Queen did not render 
the oath’s reference to the Queen a violation of s. 2(a). As  
I have interpreted the oath, there is no element of religion in  
it and it is not an oath to an individual but to our form of  
government.  

[109] The application judge also addressed the appellants’ claim 
that the effect of the oath was to force them to choose between cit-
izenship and making a vow that was contrary to their faith. The 
application judge held that there was no prima facie violation of 
the appellants’ freedom of religion, for several reasons.  

[110] First, he held that the oath is a universal requirement 
that applies to everyone, without regard or reference to reli-
gion. He noted that although the appellants’ claims are based 
on their particular beliefs, in some cases, the assertion of a 
right based on a difference must yield to a more pressing public 
interest. As Abella J. observed in Bruker v. Marcovitz, [2007]  
3 S.C.R. 607, [2007] S.C.J. No. 54, 2007 SCC 54, at para. 2,  
not all differences are compatible with Canada’s fundamental 
values and, accordingly, not all barriers to their full expression 
are arbitrary.  

[111] Second, the application judge applied the Supreme Court 
of Canada’s holding in Reference re Same-Sex Marriage, at para. 
46, that “[t]he promotion of Charter rights and values enriches 
our society as a whole and the furtherance of those rights cannot 
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undermine the very principles the Charter was meant to fos-
ter”. He held, at para. 91, that, “[l]ikewise, an oath of citizen-
ship that references a symbol of national values [the Queen] 
enriches society as a whole, and does not undermine the rights 
and freedoms that the society and its head of state foster and 
represent”.  

[112] Third, he held that the appellants’ desired remedy,  
accommodation of their subjective religious beliefs by making 
the oath optional, would itself undermine the values enshrined 
in s. 2(a) of the Charter because it would de-secularize the oath 
and discriminate in favour of one religion.  

[113] Finally, he held that freedom of religion has both a  
subjective and an objective component, both of which must be 
shown to be infringed before s. 1 is addressed. He concluded 
that the objective component of the test had not been satisfied. 
In other words, the application judge found that the appellants 
had failed to establish a non-trivial and non-insubstantial  
interference with their sincerely held religious beliefs, as  
required by Supreme Court jurisprudence: Hutterian Brethren, 
at para. 32.  

[114] The appellants submit that the application judge erred 
in holding that accommodation of their religious beliefs would 
amount to discrimination against others and argue that recog-
nizing their rights does not imply support for their religion. In 
particular, they take issue with the application judge’s state-
ment [at para. 90] that the appellants’ claims under s. 2(a) “can-
not be a platform from which to strike down the rights of  
others”. They argue that the application judge gave no indication 
of what “rights of others” would be infringed by making the  
impugned portion of the oath optional. The appellants claim that 
making the oath to the Queen optional would not infringe any 
other rights because there is no religion that requires its adher-
ents to take an oath to the Queen. 

[115] I do not read the application judge’s reasons as the  
appellants do. Contrary to the appellants’ assertion, he was not 
suggesting that there is any religion that requires an oath to the 
Queen. My understanding is that the application judge’s com-
ments were directed to the remedy requested by the appel-
lants, an accommodation of their subjective religious beliefs by 
making part of the oath optional. The application judge was 
saying that the religious-neutral aspect of Canadian citizen-
ship would be undermined if a religion-based accommodation 
were granted.  

[116] I agree that the remedy of a constitutional exemption 
would undermine the societal value or common good derived 
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from a universal religious-neutral declaration. Since the effect of 
granting a judicial exemption would be to undermine the  
societal value of a universal oath, such a remedy would be  
inconsistent with the intent of Parliament and would be an  
unacceptable intrusion into the legislative sphere. It would fun-
damentally change the nature of the legislation and would not 
be an appropriate remedy: see Robert J. Sharpe and Kent 
Roach, The Charter of Rights and Freedoms, 5th ed. (Toronto: 
Irwin Law, 2005), at pp. 425-426. For the same reason, it would 
be inappropriate to read in wording that would make the  
impugned portion of the oath optional.  

[117] Having regard to the jurisprudence holding that s. 2(a) 
provides separate protection for conscientious beliefs, the appel-
lants note that the application judge did not separately address 
whether their right to freedom of conscience was infringed. They 
allege that he erred in failing to address this argument. 
Mr. McAteer and Mr. Bar-Natan believe that all people are born 
equal, and they have not taken the oath because they believe  
the Queen symbolizes the inequality to which they are funda-
mentally opposed. The appellants assert that their beliefs are 
protected by freedom of conscience as being deeply held moral 
and ethical beliefs fundamental to their identities.  

[118] Much of the application judge’s analysis respecting  
freedom of religion applies equally to the appellants’ argument  
respecting freedom of conscience. As a result, the application 
judge did not need to address freedom of conscience separately 
in his reasons. The application judge’s reasons demonstrate that 
he understood the issues respecting s. 2(a). The path of his rea-
soning is clear and permits appellate review.  

[119] Purposively interpreted, the oath exemplifies the very 
principle s. 2(a) of the Charter was intended to foster. This con-
clusion is equally applicable to both the appellants’ freedom of 
religion claims and their freedom of conscience claims.  

[120] The oath to the Queen of Canada does not violate the 
appellants’ right to freedom of religion and freedom of conscience 
because it is secular; it is not an oath to the Queen as an indi-
vidual but to our form of government of which the Queen is  
a symbol.  

4. Equality rights   

[121] Before the application judge, two of the appellants sug-
gested that the oath amounted to discrimination on the basis of 
political belief. One of the appellants argued that the oath dis-
criminated against her based on religious grounds. The applica-
tion judge held that there was no objective evidence in the form 
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of statistics or demographic data establishing that the oath to 
the Queen has a disparate impact on religious or racial minori-
ties. He similarly held that there was no objective evidence to 
substantiate the claims of political belief discrimination. Given 
the absence of objective evidence of discriminatory purpose or 
impact, he concluded that the Charter challenge under s. 15(1) 
could not succeed.  

[122] The application judge then dealt with the appellants’  
argument that they were discriminated against on the grounds 
of their non-citizenship status. He held that while it was imper-
missible for the government to distinguish between citizens and 
non-citizens in contexts unrelated to citizenship, the very con-
cept of citizenship — “membership in a state” — signified the 
existence of non-members. He relied on the decision of Linden 
J.A. in Lavoie v. Canada, [1999] F.C.J. No. 754, [2000] 1 F.C.  
3 (C.A.), at para. 11, affd [2002] 1 S.C.R. 769, [2002] S.C.J.  
No. 24, 2002 SCC 23, and held, at para. 103 of his reasons, that 
“[i]f an immigrant and a citizen were required to be treated 
equally within the meaning of s. 15(1) of the Charter, the  
concept of citizenship would disappear”. Arbour J. made a simi-
lar comment in her separate concurrence when Lavoie was  
before the Supreme Court, at para. 110. The application judge 
concluded that Parliament could determine the admission crite-
ria for citizenship, such as an oath, without being subject to an 
equality rights analysis on the grounds of the challengers’ citi-
zenship itself. As with the freedom of religion claim, he held that 
the appellants could not use s. 15(1) as a means of undermining 
the equality rights and unity of others: Reference re Same-Sex 
Marriage, at para. 46.  

[123] Before this court, the appellants submit that the oath to 
the Queen discriminates on three different grounds: national 
origin, religion and the analogous ground of citizenship. They 
submit that most of their argument relating to s. 15 was not 
dealt with and, in particular, complain that the judgment does 
not refer to the claim based on national origin.  

[124] Even though the application judge did not specifically 
mention the appellants’ claim based on national origin, his rea-
sons effectively disposed of that claim and are sufficient to per-
mit appellate review.  

[125] With respect to the application judge’s holding that the 
appellants failed to meet the objective component of the s. 15 
analysis, the appellants acknowledge the lack of objective evi-
dence in support of their submission. They rely on the “direct and 
unchallenged evidence of Ms. Topey” and the evidence of Howard  
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Gomberg, that taking an oath to any human being is contrary to 
his concept of Judaism, as support for their submission.  

[126] I agree that proof of adverse effect on a Charter right 
need not always be based on statistical, demographic or similar 
evidence. In some situations, the evidentiary basis required to 
establish an adverse effect can be inferred from known facts and 
experience: Khawaja, at paras. 78-81. 

[127] In this case, however, the appellants’ claim of adverse  
effect is based on their misconception of the meaning of the 
oath to the Queen as an individual. Earlier in these reasons,  
I quoted the words of Laskin, at pp. 119-20, that viewing “Her 
Majesty the Queen” as an individual was an anachronism and 
held that the reference to the Queen in the oath was a refer-
ence to our form of government. As was held in Khawaja,  
at para. 82, the appellants’ incorrect understanding of the 
meaning of the oath cannot be used to ground a finding of  
unconstitutionality.  

[128] Finally, the appellants also argue that the requirement 
that the Queen be Anglican constitutes discrimination on the 
basis of religion. The comments made in disposing of this argu-
ment under s. 2(a) also apply in relation to the argument made 
under s. 15.  

[129] I agree with the application judge’s conclusion that the 
appellants’ rights under s. 15 have not been violated. I would 
dismiss the appellants’ appeal with respect to s. 15. 

VI. Conclusion and Disposition  

[130] For the reasons given, I would hold that the appellants’ 
rights under ss. 2(b), 2(a) and 15(1) have not been violated.  
I would dismiss the appellants’ appeal and allow the Attorney 
General’s cross-appeal. 

 
[131] In the event that I am incorrect with respect to my con-

clusion on s. 2(b), I would hold that any infringement is justified 
under s. 1.  

[132] Any other issues raised but not dealt with in these rea-
sons were not pursued on appeal.  

[133] As in the court below, no costs are sought or ordered. 
 

Appeal dismissed; cross-appeal allowed. 
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�������������������������������������������������
��McAteer et al. v Attorney General of Canada�������216&�����������2�5����G������>³Application decision´@��SDUD��
��>7DE��E@��$IILGDYLW�RI�0LFKDHO�0F$WHHU��SDUD����>7DE��H@��$IILGDYLW�RI�6LPRQH�(�$��7RSH\��SDUD����>7DE��E@��
$IILGDYLW�RI�'URU�%DU�1DWDQ��SDUD�����>7DE��D@��Citizenship Act��56&�������F�&�����V����>3DUW�9,,��6WDWXWRU\�
3URYLVLRQV@��
��Citizenship Act��56&�������F�&�����VV�������F����������DQG�6FKHGXOH�>3DUW�9,,��6WDWXWRU\�3URYLVLRQV@��
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WKHP�IURP�VZHDULQJ�DQ�RDWK���7RGD\��DOO�&DQDGLDQ�ODZV�DOORZ�DIILUPDWLRQV�DOWHUQDWLYHO\�WR�RDWKV���

��� /LNH�WKH�+LSSRFUDWLF�2DWK�LQ�PRGHUQ�WLPHV��WKH�SOHGJH�RI�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�

WKH�6HFRQG�LV�LQWHQGHG�WR�KROG�D�SXUHO\�FHUHPRQLDO�IXQFWLRQ��$SSOLFDQWV�IRU�FLWL]HQVKLS�ZKR�WDNH�

WKH�SOHGJH�KDYH�QR�VXEVHTXHQW�OHJDO�REOLJDWLRQ�WR�³EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH´�WR�WKH�

4XHHQ�RU�&DQDGD��,Q�IDFW��WKH\�FDQ�VXEVHTXHQWO\�UHFDQW�WKH�SOHGJH�ZLWKRXW�LPSDFW�RQ�WKHLU�

&DQDGLDQ�FLWL]HQVKLS���VLQFH�QDWXUDOL]HG�FLWL]HQ�KDYH�³DOO�ULJKWV��SRZHUV�DQG�SULYLOHJHV´�RI�

QDWXUDO�ERUQ�FLWL]HQV�DQG�KDYH�³D�OLNH�VWDWXV�WR�WKDW�RI�VXFK�SHUVRQ>V@�´��

'�� 7KH�$SSOLFDQWV�FDQQRW�EHFRPH�FLWL]HQV�EHFDXVH�WKH\�UHIXVH�WR�SOHGJH�DOOHJLDQFH�WR�WKH�
4XHHQ�

��� /LNH�FRQVFLHQWLRXV�REMHFWRUV�EHIRUH�WKHP���KRZHYHU��WKH�$SSOLFDQWV�DUH�XQZLOOLQJ�WR�

SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ��7KH\�DUH�DQWL�PRQDUFKLVWV�IRU�ZKRP�LW�LV�UHSXJQDQW�WR�PRXWK�WKH�

ZRUGV�³,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG��

4XHHQ�RI�&DQDGD��+HU�+HLUV�DQG�6XFFHVVRUV´��MXVW�DV�LW�ZDV�UHSXJQDQW�IRU�WKH�$FDGLDQV�WR�VZHDU�

DOOHJLDQFH�WR�.LQJ�*HRUJH�WKH�6HFRQG�RU�IRU�-HZLVK�SHUVRQV�WR�WDNH�RDWKV�RQ�WKH�1HZ�7HVWDPHQW��

$VLGH�IURP�WKH�UHPRYDO�RI�UHOLJLRXV�ZRUGV��WKH�SOHGJH�RI�DOOHJLDQFH�WR�WKH�PRQDUFK��LQFOXGLQJ�WKH�

RQH�WKDW�WKH�$FDGLDQV�UHIXVHG�WR�VZHDU�LQ�������KDV�UHPDLQHG�ODUJHO\�XQFKDQJHG�VLQFH���������$V�

&DQDGLDQ�KLVWRULDQV�DQG�SROLWLFDO�VFLHQWLVWV�KDYH�QRWHG��LW�LV�DQ�LQFUHDVLQJO\�FRPPRQ�YLHZ�WRGD\�

WR�EHOLHYH�WKDW�³PRQDUFK\�DQG�GHPRFUDF\�DUH�RSSRVHG��DV�D�VHULRXV�PDWWHU�RI�FRQVFLHQFH´����

��� $SSOLFDQW�0LFKDHO�0F$WHHU�LPPLJUDWHG�WR�&DQDGD�IURP�,UHODQG��+LV�IDWKHU�IRXJKW�IRU�

,ULVK�LQGHSHQGHQFH�IURP�WKH�%ULWLVK�&URZQ�DQG�ZDV�GLVFULPLQDWHG�DJDLQVW�IRU�KLV�³UHSXEOLFDQ�

SULQFLSOHV´��)ROORZLQJ�KLV�IDWKHU��0LFKDHO�0F$WHHU�KROGV�UHSXEOLFDQ�EHOLHIV�WKDW�SUHYHQW�KLP�

IURP�³WDNLQJ�DQ�RDWK�RI�DOOHJLDQFH�WR�D�KHUHGLWDU\�PRQDUFK�ZKR�OLYHV�DEURDG´��+H�GHSRVHV�WKDW�

WDNLQJ�DQ�RDWK�WR�WKH�4XHHQ�ZRXOG�³YLRODWH�P\�FRQVFLHQFH��EH�D�EHWUD\DO�RI�P\�UHSXEOLFDQ�
�������������������������������������������������
��6HH�Roach v Canada (Minister of State for Multiculturalism and Citizenship)���������>����@���)&����������'/5�
��WK���)&$��DW�SDUD������/LQGHQ��dissenting in part��>7DE��Q@��R v Robinson�������&DQ/,,��������0%3&���SDUDV�����
���>7DE��O@��
��6HH�Interpretation Act��56&�������F�,�����V���������³RDWK´�DQG�³VZRUQ´�>3DUW�9,,��6WDWXWRU\�3URYLVLRQV@��
��$IILGDYLW�RI�$VKRN�&KDUOHV�>7DE��F@��DOVR�VHH�$IILGDYLW�RI�+RZDUG�-HURPH�*RPEHUJ�>7DE��G@��*RPEHUJ�LQGLFDWHG�
WKDW�KH�ZDV�XQGHU�GXUHVV�DQG�WKH�RDWK�³ZDV�QRW�ELQGLQJ�RQ�P\�FRQVFLHQFH´���
��Citizenship Act��56&�������F�&�����V����>3DUW�9,,��6WDWXWRU\�3URYLVLRQV@��
��E.g.��Application decision��SDUD�����>7DE��E@��
���%U\FH�(GZDUGV��³/HW�<RXU�<HD�%H�<HD��7KH�&LWL]HQVKLS�2DWK��WKH�&KDUWHU��DQG�WKH�&RQVFLHQWLRXV�2EMHFWRU´�
����������U. Toronto Fac. L. Rev.�����S�����>7DE��W@��supra��)DFWXP�RI�WKH�$SSOLFDQWV�IRU�/HDYH�WR�$SSHDO�WR�WKLV�
&RXUW��IRRWQRWH����
���$IILGDYLW�RI�5DQGDOO�:KLWH��SDUD�����>7DE��I@��
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KHULWDJH�DQG�LPSHGH�P\�DFWLYLWLHV�LQ�VXSSRUW�RI�HQGLQJ�WKH�PRQDUFK\�LQ�&DQDGD�´���

���� $SSOLFDQW�'URU�%DU�1DWDQ�LPPLJUDWHG�WR�&DQDGD�IURP�,VUDHO��+H�KDG�³IRXQG�LW�KDUG�WR�

OLYH�LQ�D�SODFH�ZKHUH�RQH¶V�DQFHVWU\�GHWHUPLQHV�VR�PXFK�RI�KLV�KHU�IXWXUH�´�+H�ILQGV�³UHSXOVLYH´�

WKH�SKUDVH�³,�DIILUP�WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�

(OL]DEHWK�,,��4XHHQ�RI�&DQDGD��+HU�+HLUV�DQG�6XFFHVVRUV´��,W�VD\V�WKDW�VRPH�SHRSOH��WKH�UR\DOV��

DUH�³ERUQ�ZLWK�SULYLOHJH´��:KLOH�WKH�PRQDUFK\�LQ�&DQDGD�LV�PRVWO\�V\PEROLF��LW�LV�³SUHFLVHO\�WKH�

ZURQJ�V\PERO��D�V\PERO�WKDW�ZH�DUHQ¶W�DOO�HTXDO�DQG�WKDW�VRPH�RI�XV�KDYH�WR�ERZ�WR�RWKHUV�IRU�

UHDVRQV�RI�DQFHVWU\�DORQH´��7DNLQJ�WKH�RDWK�ZRXOG�EH�³KXPLOLDWLQJ´�DQG�FDUULHV�D�³UHSXJQDQW�

V\PEROLF�PHDQLQJ�«�D�ULWXDO�WKDW�ERUQ�&DQDGLDQV�DUH�QRW�VXEMHFW�WR�´���

���� $SSOLFDQW�6LPRQH�7RSH\�LPPLJUDWHG�WR�&DQDGD�IURP�-DPDLFD��6KH�LV�5DVWDIDULDQ��,Q�WKLV�

UHOLJLRQ��WKH�4XHHQ�LV�WKH�KHDG�RI�%DE\ORQ��,W�ZRXOG�YLRODWH�6LPRQH¶V�UHOLJLRXV�EHOLHIV�WR�WDNH�DQ�

RDWK�WR�WKH�KHDG�RI�%DE\ORQ����

���� :HUH�WKH\�WR�SOHGJH�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�WKH�6HFRQG��WKH�$SSOLFDQWV�ZRXOG�IHHO�

ERXQG�E\�WKHLU�FRQVFLHQFH�WR�UHIUDLQ�IURP�SDUWLFLSDWLQJ�LQ�PRYHPHQWV�WR�DEROLVK�WKH�PRQDUFK\����

7KHLU�SHUVSHFWLYH�LV�QRW�H[WUDRUGLQDU\��:KHQ�DVNHG�ZKHWKHU�LW�ZDV�FRQVLVWHQW�ZLWK�WKH�SOHGJH�³WR�

DUJXH�DQG�MRLQ�RUJDQL]DWLRQV�WKDW�DUJXH�WKDW�>4XHHQ�(OL]DEHWK�WKH�6HFRQG@�VKRXOG�QR�ORQJHU�EH�

DOORZHG�WR�EH�4XHHQ�RI�&DQDGD�´�5HOO�'HVKDZ��0DQDJHU�RI�&LWL]HQVKLS�/HJLVODWLRQ�DQG�3URJUDP�

3ROLF\�DW�WKH�'HSDUWPHQW�RI�&LWL]HQVKLS�DQG�,PPLJUDWLRQ��WHVWLILHG�LW�ZDV�QRW����7KH�JRYHUQPHQW¶V�

FLWL]HQVKLS�6WXG\�*XLGH�LQGLFDWHV�WKDW�WKURXJK�WKH�SOHGJH�RI�DOOHJLDQFH��FLWL]HQVKLS�DSSOLFDQWV�

³SURIHVV�RXU�OR\DOW\�WR�D�SHUVRQ�ZKR�UHSUHVHQWV�DOO�&DQDGLDQV�>HPSKDVLV�DGGHG@�´���

���� ,W�LV�RQO\�WKH�VSHFLILF�ZRUGV�RI�WKH�SOHGJH�RI�DOOHJLDQFH�WR�WKH�4XHHQ�WKDW�WKH�$SSOLFDQWV�

ILQG�UHSXJQDQW��7KH\�³ZRXOG�KDYH�QR�REMHFWLRQ�WR�VZHDULQJ�DQ�RDWK�WR�&DQDGD�RU�LWV�ODZV´����

���� $V�QRWHG�E\�WKH�WULDO�MXGJH��WKH�$SSOLFDQWV�SD\�D�KHDY\�SULFH�IRU�WKHLU�UHIXVDO�WR�SOHGJH�

�������������������������������������������������
���Application decision��SDUD����>7DE��E@��$IILGDYLW�RI�0LFKDHO�0F$WHHU��SDUDV������>7DE��H@��
���Application decision��SDUD����>7DE��E@��$IILGDYLW�RI�'URU�%DU�1DWDQ��SDUDV��������DQG�������>7DE��D@��
���Application decision��SDUD����>7DE��E@��$IILGDYLW�RI�6LPRQH�(�$��7RSH\��SDUDV������>7DE��E@��
���Application decision��SDUDV����DQG����>7DE��E@��$IILGDYLW�RI�0LFKDHO�0F$WHHU��SDUD����>7DE��H@��$IILGDYLW�RI�
6LPRQH�(�$��7RSH\��SDUD�����>7DE��E@��$IILGDYLW�RI�'URU�%DU�1DWDQ��SDUDV��������>7DE��D@��
���7UDQVFULSW�RI�&URVV�([DPLQDWLRQ�RI�5HOO�'H6KDZ��S�����>7DE��K@��
���$IILGDYLW�RI�5HOO�'H6KDZ��([KLELW�³)´�>7DE��J@��
���Application decision��SDUD�����>7DE��E@��$IILGDYLW�RI�0LFKDHO�0F$WHHU��SDUDV��������>7DE��H@��$IILGDYLW�RI�
6LPRQH�(�$��7RSH\��SDUD����>7DE��E@��$IILGDYLW�RI�'URU�%DU�1DWDQ��SDUD�����>7DE��D@��
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DOOHJLDQFH��7KH\�FDQQRW�DSSO\�IRU�DSSRLQWPHQW�DV�SURYLQFLDO�FRXUW�MXGJHV��YRWH��RU�UXQ�IRU�RIILFH��

DQG�WKH\�DUH�LQHOLJLEOH�IRU�&DQDGD�&RXQFLO�JUDQWV�RU�&DQDGLDQ�SDVVSRUWV����$�IRUPHU�0LQLVWHU�RI�

,PPLJUDWLRQ�DQG�&LWL]HQVKLS�KDV�FRQILUPHG�WKDW�³>I@HZ�WKLQJV�DUH�PRUH�SUHFLRXV�WR�XV�WKDQ�RXU�

&DQDGLDQ�FLWL]HQVKLS�´���,DFREXFFL�-��HFKRHV�KLV�ZRUGV��³,�FDQQRW�LPDJLQH�DQ�LQWHUHVW�PRUH�

IXQGDPHQWDO�WR�IXOO�PHPEHUVKLS�LQ�&DQDGLDQ�VRFLHW\�WKDQ�&DQDGLDQ�FLWL]HQVKLS�´���

(�� 0DQ\�&DQDGLDQV�DUH�FRPSHOOHG�E\�RWKHU�OHJLVODWLRQ�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�
���� 1RW�RQO\�DUH�PLOOLRQV�RI�QHZ�&DQDGLDQV�FRPSHOOHG�WR�SOHGJH�DOOHJLDQFH�WR�4XHHQ�

(OL]DEHWK�WKH�6HFRQG��VR�DUH�PDQ\�RWKHU�&DQDGLDQV�WKURXJKRXW�WKH�FRXQWU\��7KH�Public Service of 

Ontario Act��IRU�H[DPSOH��UHTXLUHV�2QWDULR¶V�FLYLO�VHUYDQWV�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ��

2DWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH�
«�³,�VZHDU��RU�VROHPQO\�DIILUP��WKDW�,�ZLOO�EH�IDLWKIXO�
DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�
WKH�6HFRQG��or the reigning sovereign for the time 
being���KHU�KHLUV�DQG�VXFFHVVRUV�DFFRUGLQJ�WR�ODZ��6R�
KHOS�PH�*RG���2PLW�WKLV�SKUDVH�LQ�DQ�DIILUPDWLRQ��´���

6HUPHQW�RX�DIILUPDWLRQ�VROHQQHOOH�G¶DOOpJHDQFH�
«�³-H�MXUH��RX�M¶DIILUPH�VROHQQHOOHPHQW��TXH�MH�VHUDL�
ILGqOH�HW�TXH�MH�SRUWHUDL�VLQFqUH�DOOpJHDQFH�j�6D�0DMHVWp�
OD�UHLQH�(OL]DEHWK�,,��ou au souverain régnant���j�VHV�
KpULWLHUV�HW�j�VHV�VXFFHVVHXUV�FRQIRUPpPHQW�j�OD�ORL��
$LQVL�'LHX�PH�VRLW�HQ�DLGH���2PHWWUH�FHWWH�GHUQLqUH�
SKUDVH�SRXU�XQH�DIILUPDWLRQ��´�

�
���� $V�ZLWK�WKH�&DQDGLDQ�FLWL]HQVKLS�RDWK��WKH�2QWDULR�FLYLO�VHUYLFH�RDWK�DOORZV�HPSOR\HHV�WR�

DIILUP�UDWKHU�WKDQ�VZHDU�WKH�RDWK��SUHVXPDEO\�WR�DYRLG�LQIULQJLQJ�WKHLU�UHOLJLRXV�EHOLHIV��

6SHFLILFDOO\��WKH�DIILUPDWLRQ�RPLWV�WKH�SKUDVH�³6R�KHOS�PH�*RG´��

���� %\�ODZ��HPSOR\HHV�RI�WKH�0DQLWRED�FLYLO�VHUYLFH��SROLFH�RIILFHUV�LQ�%ULWLVK�&ROXPELD��

1RYD�6FRWLD��6DVNDWFKHZDQ��1HZ�%UXQVZLFN��DQG�$OEHUWD�DQG�ODZ\HUV�LQ�$OEHUWD��1HZIRXQGODQG�

	�/DEUDGRU��DQG�3ULQFH�(GZDUG�,VODQG�PXVW�DOVR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ����

���� )RU�&DQDGLDQV��SDUWLFXODUO\�)LUVW�1DWLRQV�LQGLYLGXDOV���WKH�GHFLVLRQ�WR�WDNH�WKH�SOHGJH�FDQ�

�������������������������������������������������
���Application decision��SDUD�����>7DE��E@��
���Application decision��SDUD�����>7DE��E@��
���Benner v Canada (Secretary of State)��>����@���6&5�����DW�SDUD�����>7DE��D@��
���Public Service of Ontario Act��������6�2��������&KDSWHU�����6FKHGXOH�$��V��������2QWDULR�5HJXODWLRQ���������
Oaths and Affirmations��V�������>3DUW�9,,��6WDWXWRU\�3URYLVLRQV@��
���The Civil Service Act��&&60�F�&�����V�����D���Public Officers Act��&&60�F�3�����V�����Police Act��56%&�������F�
�����V���������Police Oath/Solemn Affirmation Regulation��%&�5HJ�����������V�����Police Act��616�������F�����V������
Police Regulations��16�5HJ�����������V�����DQG�)RUP����Police Act��������66����������F�3��������VV��������DQG�����
Municipal Police Recruiting Regulations��������556�F�3�������5HJ����V�����DQG�)RUP����Forms of Oath Regulation��
1%�5HJ��������V�����Police Act��56$�������F�3�����V���������Legal Profession Act��56$��������F��/����V���������Oaths 
of Office Act��56$�������F�2����V�����Law Society Act��������61/�������F�/������V���������Oaths of Office Act��561/�
������F�2����V�����Legal Profession Act��563(,�������F�/������V��������D��>3DUW�9,,��6WDWXWRU\�3URYLVLRQV@��
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EH�DQ�H[WUHPHO\�GLIILFXOW�RQH��VRPHWLPHV�UHVXOWLQJ�LQ�WKH�ORVV�RI�HPSOR\PHQW�RSSRUWXQLWLHV����

)�� 2WKHU�&DQDGLDQV�DUH�QR�ORQJHU�FRPSHOOHG�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�
���� 2WKHU�&DQDGLDQV�DUH�QR�ORQJHU�UHTXLUHG�WR�SOHGJH�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�WKH�

6HFRQG��)RU�H[DPSOH��&DQDGLDQ�IHGHUDO�SXEOLF�VHUYDQWV�ZHUH�SUHYLRXVO\�UHTXLUHG�WR�SOHGJH�

DOOHJLDQFH��6LQFH�������WKH\�QR�ORQJHU�QHHG�WR�GR�VR��WKH\�DUH�RQO\�UHTXLUHG�WR�WDNH�DQ�RDWK�RI�

VHUYLFH��DOWKRXJK�WKRVH�ZKR�REMHFW�DUH�H[HPSWHG�IURP�VSHDNLQJ�WKH�ZRUGV�³6R�KHOS�PH�*RG´�����

7KH�FKDQJH�IROORZHG��DQG�SUHVXPDEO\�UHVSRQGHG�WR��D�OHJDO�FKDOOHQJH�E\�D�JURXS�RI�)LUVW�1DWLRQV�

WHDFKHUV�ZKR�UHIXVHG�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�IRU�VSLULWXDO�DQG�KLVWRULFDO�UHDVRQV��7KH�

3XEOLF�6HUYLFH�6WDII�5HODWLRQV�%RDUG�UXOHG�LQ�WKHLU�IDYRXU��H[HPSWLQJ�WKHP�IURP�WKH�SOHGJH��

QRWLQJ�WKDW�³LW�VHHPV�OLNHO\�WKDW�WKH�LQVLVWHQFH�RQ�WKH�RDWK�RI�DOOHJLDQFH�WR�WKH�&URZQ�DV�D�

FRQGLWLRQ�RI�HPSOR\PHQW�LQ�WKH�3XEOLF�6HUYLFH�IRU�)LUVW�1DWLRQV�RIIHQGV�WKHLU�ULJKW�WR�IUHHGRP�RI�

WKRXJKW��EHOLHI��RSLQLRQ�DQG�H[SUHVVLRQ�VHW�RXW�LQ�WKH�Charter��DV�ZHOO�DV�WKHLU��ULJKWV�RI�DERULJLQDO�

SHRSOHV��XQGHU�VHFWLRQ����RI�WKH�Constitution Act, 1982�´���7KH�%RDUG¶V�GHFLVLRQ�HFKRHG�WKH�

FRQFHUQV�RI�WKH�&RXUW�RI�$SSHDO�IRU�2QWDULR��ZKLFK�KDG�UXOHG�SUH�Charter�WKDW�WKH�FRPSHOOHG�

VLQJLQJ�RI�D�QDWLRQDO�DQWKHP�DQG�WKH�VDOXWH�WR�WKH�IODJ�LQIULQJH�SHUVRQDO�OLEHUWLHV����6HYHUDO�OHJDO�

FRPPHQWDWRUV�DJUHH�WKDW�WKH�UHTXLUHPHQW�WR�WDNH�WKH�SOHGJH�YLRODWHV�WKH�Charter����

���� /LNHZLVH��2QWDULR�SROLFH�RIILFHUV�DUH�QRZ�JLYHQ�D�FKRLFH�EHWZHHQ�WZR�RDWKV��RQH�UHIHUV�WR�

4XHHQ�(OL]DEHWK�WKH�6HFRQG�ZKLOH�WKH�RWKHU�GRHV�QRW��/DZ\HUV�LQ�2QWDULR��0DQLWRED��DQG�VHYHUDO�

RWKHU�SURYLQFHV�DUH�QR�ORQJHU�UHTXLUHG�WR�SOHGJH�DOOHJLDQFH�WR�4XHHQ����

*��7KLV�&RXUW�KDV�QHYHU�UXOHG�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�RDWKV�
���� 8QOLNH�LQ�WKH�8�6���ZKHUH�WKH�6XSUHPH�&RXUW�UXOHG�LQ�D�ODQGPDUN������GHFLVLRQ�RQ�WKH�

FRQVWLWXWLRQDOLW\�RI�D�FRPSHOOHG�SOHGJH�RI�DOOHJLDQFH�WR�WKH�$PHULFDQ�IODJ����WKH�6XSUHPH�&RXUW�

�������������������������������������������������
���$IILGDYLW�RI�&KULVWD�%LJ�&DQRH�RQ�WKLV�$SSOLFDWLRQ�IRU�/HDYH�WR�$SSHDO�>7DE��L@��
���$IILGDYLW�RI�5DQGDOO�:KLWH��SDUD������>7DE��I@��
���Public Service Alliance of Canada v Treasury Board (Indian and Northern Affairs Canada)�������3665%�����
SDUD������>7DE��K@��
���Donald et al. v The Board of Education for the City of Hamilton et al.�������&DQ/,,������21&$��>7DE��E@��
���%U\FH�(GZDUGV��³/HW�<RXU�<HD�%H�<HD��7KH�&LWL]HQVKLS�2DWK��WKH�&KDUWHU��DQG�WKH�&RQVFLHQWLRXV�2EMHFWRU´�
����������U. Toronto Fac. L. Rev.����>7DE��W@��/pRQLG�6LURWD��³7UXH�$OOHJLDQFH��7KH�&LWL]HQVKLS�2DWK�DQG�WKH�
Charter´����0D\�������DYDLODEOH�DW�KWWS���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWBLG ��������>7DE��Y@��'HUHN�
6PLWK��³7KH�+HUHGLW\�2DWK�LQ�&DQDGD¶V�&LWL]HQVKLS�$FW�0XVW�%H�'HFODUHG�2SWLRQDO�RQ�$SSHDO´�����0DU��������
DYDLODEOH�DW�KWWS���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWBLG ��������>7DE��X@��
���$IILGDYLW�RI�5DQGDOO�:KLWH��SDUDV����������>7DE��I@��
���West Virginia State Board of Education v Barnette�������� ����86������4/��>7DE��V@��
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RI�&DQDGD�KDV�QHYHU�UXOHG�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�FRPSHOOHG�SOHGJH�RI�DOOHJLDQFH�WR�4XHHQ�

(OL]DEHWK�WKH�6HFRQG��1RU�KDV�LW�UXOHG�RQ�WKH�FRQVWLWXWLRQDOLW\�RI�DQ\�FRPSHOOHG�RDWK��&DQDGD�LV�

OHIW�ZLWK�DFDGHPLF�DUWLFOHV�DQG�ERDUG�DQG�FRXUW�GHFLVLRQV�WKDW�ZUHVWOH�ZLWK�WKH�DSSOLFDEOH�Charter�

SULQFLSOHV�IRU�)LUVW�1DWLRQV�JURXSV��SURVSHFWLYH�FLWL]HQV��DQG�RWKHU�LQGLYLGXDOV��

+��5HDVRQV�RI�WKH�VXSHULRU�FRXUW��WKH�SOHGJH�YLRODWHV�V����E��
���� 7R�EHFRPH�FLWL]HQV�RI�&DQDGD��WKH�$SSOLFDQWV�PXVW�SOHGJH�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�

WKH�6HFRQG��7KH�$SSOLFDQWV�DUJXHG�WKDW�WKLV�SOHGJH�YLRODWHV�VV����D��DQG���E��RI�WKH�Charter�DQG�

FDQQRW�EH�MXVWLILHG�XQGHU�V�����6SHFLILFDOO\��LW�YLRODWHV�WKHLU�IUHHGRP�RI�H[SUHVVLRQ�E\�FRPSHOOLQJ�

WKHP�WR�H[SUHVV�D�VSHFLILF�PHVVDJH�LQ�RUGHU�WR�EHFRPH�FLWL]HQV��,W�YLRODWHV�WKHLU�IUHHGRP�RI�

FRQVFLHQFH�DQG�UHOLJLRQ�EHFDXVH�LW�PRUDOO\�ELQGV�WKHP�WR�DFW�DJDLQVW�WKHLU�RZQ�FRQVFLHQFH��7KHVH�

YLRODWLRQV�FDQQRW�EH�MXVWLILHG�XQGHU�V�����WKH�$SSOLFDQWV�DUH�ZLOOLQJ�WR�DUWLFXODWH�D�FRPPLWPHQW�WR�

&DQDGD��DV�ORQJ�DV�WKH\�DUH�QRW�UHTXLUHG�WR�WDNH�WKH�SOHGJH�RI�DOOHJLDQFH�WR�WKH�4XHHQ��

���� 7KH�DSSOLFDWLRQ�MXGJH�IRXQG�WKDW�WKH�SOHGJH¶V�SXUSRVH�LV�WKH�IROORZLQJ��
7KH�SXUSRVH�RI�WKH�RDWK�UHTXLUHPHQW�LQFOXGLQJ�DQ�RDWK�RI�DOOHJLDQFH�WR�WKH�4XHHQ�LV�WR�
HQVXUH�D�SXEOLF��V\PEROLF�DYRZDO�RI�FRPPLWPHQW�WR�WKLV�FRXQWU\¶V�FRQVWLWXWLRQDOO\�
HQWUHQFKHG�SROLWLFDO�VWUXFWXUH�DQG�KLVWRU\��GXULQJ�WKH�VROHPQLWLHV�RI�WKH�FLWL]HQVKLS�
FHUHPRQ\��DV�D�FRQGLWLRQ�RI�DFFHGLQJ�WR�IXOO�PHPEHUVKLS�LQ�WKH�&DQDGLDQ�SROLW\��«���

���� $V�VXFK��WKH�SOHGJH¶V�SXUSRVH�LV�WR�FRPSHO�WKH�$SSOLFDQWV�WR�³H[SUHVV>@�FRPPLWPHQW�WR�

WKH�FRXQWU\´�RU�³DUWLFXODW>H@�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\�´���

���� 7KH�MXGJH�DJUHHG�ZLWK�WKH�$SSOLFDQWV�DQG�UXOHG�WKDW�WKH�SOHGJH�YLRODWHV�V����E���7KH�MXGJH�

QRWHG�WKDW�³>S@URWHFWHG�VSHHFK�«�LQFOXGHV�QRW�RQO\�WKH�VSRNHQ�ZRUG�EXW�WKH�FKRLFH�RI�ODQJXDJH�

«�DQG�WKH�ULJKW�WR�UHFHLYH�RU�KHDU�H[SUHVVLYH�FRQWHQW�DV�PXFK�DV�WKH�ULJKW�WR�FUHDWH�LW�´�&LWLQJ�WKLV�

&RXUW�LQ�Slaight Communications Inc. v Davidson��KH�H[SODLQHG�WKDW�IUHHGRP�RI�H[SUHVVLRQ�

³QHFHVVDULO\�HQWDLOV�WKH�ULJKW�WR�VD\�QRWKLQJ�RU�WKH�ULJKW�QRW�WR�VD\�FHUWDLQ�WKLQJV´��+H�FRQILUPHG�

WKDW�D�VWDWXWRU\�UHTXLUHPHQW�³ZKRVH�HIIHFW�LV��WR�SXW�D�SDUWLFXODU�PHVVDJH�LQWR�WKH�PRXWK�RI�WKH�

SODLQWLII��ZRXOG�UXQ�DIRXO�RI�VHFWLRQ���E��RI�WKH�Charter�´���

���� 7KH�MXGJH�DOVR�FRQILUPHG�WKDW�ZKHUH�WKH�JRYHUQPHQW�RIIHUV�XS�WR�FLWL]HQVKLS�DSSOLFDQWV�

WKH�VWDWXWRU\�EHQHILW�RI�FLWL]HQVKLS��LW�FDQQRW�SUHYHQW�WKHP�IURP�DFFHVVLQJ�WKLV�EHQHILW�E\�

�������������������������������������������������
���Application decision��SDUD�����>7DE��E@��
���Application decision��SDUDV�����DQG����>7DE��E@��
���Application decision��SDUDV��������>7DE��E@��
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FRPSHOOLQJ�WKHP�WR�GHOLYHU�D�VSHFLILF�PHVVDJH��&LWL]HQVKLS�FDQQRW�EH�³D�SUL]H�WKDW�WKH�$FW�

UHZDUGV�WR�$SSOLFDQWV�ZKR�JLYH�XS�D�ULJKW�VXFK�DV�IUHHGRP�RI�H[SUHVVLRQ´�����

���� $OWKRXJK�WKH�SOHGJH�EUHDFKHV�WKH�$SSOLFDQWV¶�IUHHGRP�RI�H[SUHVVLRQ��WKH�MXGJH�IRXQG�LW�WR�

EH�MXVWLILHG�XQGHU�V����RI�WKH�Charter��7KH�MXGJH�FDPH�WR�WKLV�FRQFOXVLRQ�E\�ILQGLQJ�WKDW�WKH�

$SSOLFDQWV�PLVXQGHUVWDQG�WKH�PHDQLQJ�RI�WKH�SOHGJH��+H�IRXQG�WKDW�WKH�$SSOLFDQWV�ZHUH�ZURQJ�WR�

LQWHUSUHW�LW�DFFRUGLQJ�WR�LWV�SODLQ�PHDQLQJ�DQG�KHOG�WKDW�³>R@QFH�WKH�4XHHQ�LV�XQGHUVWRRG��LQ�

FRQWH[W��DV�DQ�HTXDOLW\�SURWHFWLQJ�&DQDGLDQ�LQVWLWXWLRQ�UDWKHU�WKDQ�DV�DQ�DULVWRFUDWLF�(QJOLVK�

RYHUORUG��DQ\�LPSDLUPHQW�RI�WKH�$SSOLFDQWV¶�IUHHGRP�RI�H[SUHVVLRQ�LV�PLQLPDO�´���

���� 7KH�MXGJH�DOVR�IRXQG�WKDW�WKH�SOHGJH�GRHV�QRW�LQIULQJH�WKH�$SSOLFDQWV¶�IUHHGRP�RI�UHOLJLRQ�

XQGHU�V����D��RU�ULJKW�WR�HTXDOLW\�XQGHU�V�����RI�WKH�Charter��EXW�IDLOHG�WR�UHIHU�WR�WKH�$SSOLFDQWV¶�

IUHHGRP�RI�FRQVFLHQFH�FODLP����

,�� 5HDVRQV�RI�WKH�FRXUW�RI�DSSHDO��WKH�SOHGJH�GRHV�QRW�YLRODWH�V����E��
���� 7KH�&RXUW�RI�$SSHDO�FRQILUPHG�WKH�SOHGJH¶V�SXUSRVH�DV�IRXQG�E\�WKH�DSSOLFDWLRQ�MXGJH��WR�

³DUWLFXODW>H@�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\�´�7KH�FRXUW�DGGHG�WKDW�³>L@Q�

H[FKDQJH�IRU�WKH�SULYLOHJHV�RI�&DQDGLDQ�FLWL]HQVKLS��WKH�ZRXOG�EH�FLWL]HQ�VROHPQO\�SURPLVHV�WR�EH�

OR\DO�WR�WKH�YDOXHV�UHSUHVHQWHG�E\�&DQDGD¶V�IRUP�RI�JRYHUQPHQW�DQG�WR�DFFHSW�WKH�UHVSRQVLELOLWLHV�

RI�FLWL]HQVKLS�´�7KH�SOHGJH�FRPSHOV�³DQ�DIILUPDWLRQ�RI�WKH�VRFLHWDO�YDOXHV�DQG�FRQVWLWXWLRQDO�

DUFKLWHFWXUH�RI�WKLV�FRXQWU\�´�,W�³LV�D�V\PEROLF�FRPPLWPHQW�WR�EH�JRYHUQHG�DV�D�GHPRFUDWLF�

FRQVWLWXWLRQDO�PRQDUFK\�XQOHVV�DQG�XQWLO�GHPRFUDWLFDOO\�FKDQJHG�´���

���� 7XUQLQJ�WR�WKH�ODZ��WKH�FRXUW�FRQILUPHG�WKDW�³>L@I�WKH�JRYHUQPHQW¶V�SXUSRVH�ZDV�WR�SXW�D�

SDUWLFXODU�PHVVDJH�LQWR�WKH�PRXWK�RI�WKH�SODLQWLII�«�WKH�DFWLRQ�JLYLQJ�HIIHFW�WR�WKDW�SXUSRVH�ZLOO�

UXQ�DIRXO�RI�V����E��´���2GGO\��KRZHYHU��WKH�FRXUW�RYHUWXUQHG�WKH�DSSOLFDWLRQ�MXGJH¶V�ILQGLQJV�RQ�

��E���DQG�LPSOLFLWO\�RYHUWXUQHG�LWV�RZQ�SUH�Charter�GHFLVLRQ�LQ�Donald et al. v The Board of 

Education for the City of Hamilton et al.�����7KH�FRXUW�FRQFOXGHG�WKDW�WKH�SOHGJH¶V�SXUSRVH�RI�

FRPSHOOLQJ�WKH�³DUWLFXODW>LRQ�RI@�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\´�GRHV�QRW�
�������������������������������������������������
���Application decision��SDUDV��������>7DE��E@��
���Application decision��SDUD�����>7DE��E@��
���Application decision��SDUDV���������>7DE��E@��
���McAteer v Canada (Attorney General)�������21&$����������25���G����>³ONCA decision´@��SDUDV�����DQG�������
>7DE��G@��
���ONCA decision��SDUD�����>7DE��G@��
���Donald et al. v The Board of Education for the City of Hamilton et al.�������&DQ/,,������21&$��>7DE��E@��
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DLP�WR�FRQWURO�WKH�$SSOLFDQWV¶�H[SUHVVLRQ�RU�SXW�D�PHVVDJH�LQ�WKHLU�PRXWKV��,W�UHDVRQHG�WKDW�WKH�

$SSOLFDQWV�PLVXQGHUVWRRG�WKH�SOHGJH��EHFDXVH�WKH�SOHGJH¶V�VXEVWDQFH�DQG�KLVWRU\�VWDQG�IRU�

IUHHGRP�RI�H[SUHVVLRQ��FRPSHOOLQJ�WKH�$SSOLFDQWV�WR�VZHDU�LW�FRXOG�QRW�LQIULQJH�WKHLU�V����E��

ULJKWV��,W�DGGHG�WKDW�WKH�SOHGJH¶V�LQFLGHQWDO�HIIHFW�RQ�WKH�$SSOLFDQWV¶�H[SUHVVLRQ�LV�WULYLDO��7KH�

$SSOLFDQWV�FDQ�SXEOLFO\�GLVDYRZ�ZKDW�WKH\�FRQVLGHU�WR�EH�WKH�PHVVDJH�FRQYH\HG�E\�WKH�SOHGJH����

���� 7KH�FRXUW�DOVR�UHMHFWHG�WKH�$SSOLFDQWV¶�VV����D��VXEPLVVLRQV��ZKROO\�DGRSWLQJ�WKH�WULDO�

MXGJH¶V�UHDVRQV�DQG��OLNH�WKH�FRXUW�EHORZ��IDLOLQJ�WR�DSSO\�WKH�Syndicat Northcrest v Amselem�WHVW�

WR�WKH�IUHHGRP�RI�FRQVFLHQFH�FODLP����)LUVW��WKH�FRXUW�DFFHSWHG�WKDW�VLQFH�WKH�SOHGJH�KDV�D�

UHOLJLRXVO\�QHXWUDO�REMHFWLYH��ZKLFK�³HQULFKHV�VRFLHW\�DV�D�ZKROH´��LW�ZRXOG�QRW�EH�DSSURSULDWH�WR�

DFFRPPRGDWH�WKH�$SSOLFDQWV¶�VXEMHFWLYH�UHOLJLRXV�EHOLHIV��VLQFH�WKLV�ZRXOG�XQGHUPLQH�WKH�

³UHOLJLRXV�QHXWUDO�DVSHFW�RI�&DQDGLDQ�FLWL]HQVKLS´����7KH�FRXUW�WKXV�DSSHDUHG�WR�LPSRUW�LQWR�WKH�V��

��D��WHVW�D�EDODQFLQJ�H[HUFLVH�QRUPDOO\�UHVHUYHG�IRU�V����RI�WKH�Charter��6HFRQG��ZLWKRXW�

FRQGXFWLQJ�DQ\�DQDO\VLV�WR�WKLV�HIIHFW��WKH�FRXUW�EDOGO\�FRQFOXGHG�WKDW�WKH�$SSOLFDQWV�IDLOHG�WR�

SURYH�WKDW�WKH�RDWK�REMHFWLYHO\�LQIULQJHG�WKHLU�V����D��ULJKW����

���� $V�D�UHVXOW�RI�WKH�FRXUW�RI�DSSHDO¶V�GHFLVLRQ��WKH�ODZ�LQ�2QWDULR�LV�QRZ�WKDW�JRYHUQPHQWV�

FDQ�FRPSHO�SHUVRQV�WR�DUWLFXODWH�FRPPLWPHQWV�RU�VZHDU�VROHPQ�SURPLVHV�ZLWKRXW�VXFK�EHLQJ�

FRQVLGHUHG�D�YLRODWLRQ�RI�VV����D��DQG��E��RI�WKH�Charter��$�JRYHUQPHQW�FRXOG��IRU�H[DPSOH��

FRPSHO�D�FRPPLWPHQW�WR�WKH�µ6XSUHPDF\�RI�*RG¶��DV�D�FRQGLWLRQ�RI�HPSOR\PHQW��WKLV�SKUDVH�LV�

IRXQG�LQ�WKH�SUHDPEOH�RI�WKH�VHFXODU�Charter����,W�FRXOG�FRPSHO�LQGLYLGXDOV�WR�VZHDU�VWDWHPHQWV�LQ�

FRXUW��HOLPLQDWLQJ�WKH�DOWHUQDWLYH�WR�DIILUP���,QGHHG��SXUVXDQW�WR�WKH�FRXUW¶V�GHFLVLRQ��D�-HZLVK�

ZLWQHVV�ZKR�FRPSODLQHG�DERXW�VZHDULQJ�RQ�WKH�1HZ�7HVWDPHQW�ZRXOG�EH�µPLVXQGHUVWDQGLQJ�WKH�

SXUSRVH�RI�WKH�RDWK¶��ZKLFK�LQWHQGV�RQO\�WR�µDUWLFXODWH�D�FRPPLWPHQW¶�WR�WUXWK�RI�WKHLU�HYLGHQFH��

���� )LQDOO\��WKH�FRXUW�UHMHFWHG�WKH�DSSOLFDQWV¶�V�����VXEPLVVLRQV����7KH�DSSOLFDQWV�GR�QRW�UHQHZ�

WKHVH�VXEPLVVLRQV�EHIRUH�WKLV�&RXUW��

�
�������������������������������������������������
���ONCA decision��SDUDV��������>7DE��G@��,Q�WKH�HYHQW�LW�ZDV�ZURQJ�RQ�V����E���WKH�FRXUW�DOVR�DGGUHVVHG�V�����
FRQILUPLQJ�WKH�DSSOLFDWLRQ�MXGJH¶V�ILQGLQJ�WKDW�DQ\���E��LQIULQJHPHQW�ZDV�MXVWLILHG��ONCA decision��SDUDV���������
>7DE��G@��$V�H[SODLQHG�EHORZ��WKH�JRYHUQPHQW�SUHVHQWHG�QR�V����HYLGHQFH�WKDW�WKH�SOHGJH�LV�FRQQHFWHG�WR�LWV�SXUSRVH��
���Syndicat Northcrest v Amselem��>����@���6&5������SDUDV��������>7DE��U@��
���ONCA decision��SDUDV����������DQG���������>7DE��G@��UHIHUHQFLQJ�Application decision��SDUDV��������>7DE��E@��
���ONCA decision��SDUD������>7DE��G@��UHIHUHQFLQJ�Application decision��SDUDV��������>7DE��E@��
���ONCA decision��SDUDV����������>7DE��G@��
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3$57�,,��48(67,216�,1�,668(�
���� 7KLV�FDVH�LV�D�WHVW�FDVH�RQ�WKH�DELOLW\�RI�JRYHUQPHQW�WR�FRPSHO�LQGLYLGXDOV�WR�VSHDN�IRU�

FHUHPRQLDO�SXUSRVHV�VSHFLILF�ZRUGV�WKDW�WKHVH�LQGLYLGXDOV�ILQG�UHSXJQDQW�WR�XWWHU�DQG�WKDW�WKH\�

SHUFHLYH�WR�ELQG�WKHLU�FRQVFLHQFH��,W�UDLVHV�WKUHH�LVVXHV�RI�QDWLRQDO�LPSRUWDQFH��

,668(�$��'RHV�D�VWDWXWRU\�UHTXLUHPHQW�WKDW�FRPSHOV�D�FHUHPRQLDO�RDWK�RU�SOHGJH�KDYH�WKH�
SXUSRVH�RI�µFRQWUROOLQJ�H[SUHVVLRQ¶"�
,668(�%��'RHV�WKLV�&RXUW¶V�Amselem�WHVW�DSSO\�WR�D�IUHHGRP�RI�FRQVFLHQFH�FODLP�DQG��LI�
VR��KRZ"�
,668(�&��:KDW�HYLGHQFH�RU�UDWLRQDOH�GRHV�WKH�JRYHUQPHQW�QHHG�WR�FRQVWLWXWLRQDOO\�MXVWLI\�
LWV�UHTXLUHPHQW�IRU�D�FHUHPRQLDO�RDWK�RU�SOHGJH"�

3$57�,,,��67$7(0(17�2)�$5*80(17�
,668(�$�� 'RHV�D�VWDWXWRU\�UHTXLUHPHQW�WKDW�FRPSHOV�D�FHUHPRQLDO�RDWK�RU�SOHGJH�KDYH�

WKH�SXUSRVH�RI�µFRQWUROOLQJ�H[SUHVVLRQ¶"�
��� 5HTXLULQJ�WKH�DSSOLFDQWV�WR�µDUWLFXODWH�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�

WKH�FRXQWU\¶�DLPV�WR�SXW�D�SDUWLFXODU�PHVVDJH�LQ�WKHLU�PRXWKV�
���� :ULWLQJ�IRU�WKH�PDMRULW\�LQ�Edmonton Journal v Alberta (Attorney general)��&RU\�-��QRWHG�

WKDW�³>L@W�LV�GLIILFXOW�WR�LPDJLQH�D�JXDUDQWHHG�ULJKW�PRUH�LPSRUWDQW�WR�D�GHPRFUDWLF�VRFLHW\�WKDQ�

IUHHGRP�RI�H[SUHVVLRQ��,QGHHG�D�GHPRFUDF\�FDQQRW�H[LVW�ZLWKRXW�WKDW�IUHHGRP�WR�H[SUHVV�QHZ�

LGHDV�DQG�WR�SXW�IRUZDUG�RSLQLRQV�DERXW�WKH�IXQFWLRQLQJ�RI�SXEOLF�LQVWLWXWLRQV�´���,Q�Slaight 

Communications Inc. v Davidson��WKH�&RXUW�FRQILUPHG�WKDW�V����E��JXDUDQWHHV�WR�WKH�$SSOLFDQWV�

QRW�RQO\�WKH�ULJKW�WR�VD\�VRPHWKLQJ�EXW�DOVR�WKH�ULJKW�QRW�WR�VD\�VRPHWKLQJ����

���� ,W�LV�LQ�Irwin Toy�WKDW�WKLV�&RXUW�VHW�RXW�WKH�WHVW�WR�GHWHUPLQH�ZKHWKHU�D�SURYLVLRQ�LQIULQJHV�

WKH�IUHHGRP�RI�H[SUHVVLRQ�JXDUDQWHHV�FRQWDLQHG�LQ�V����E��RI�WKH�Charter����)LUVW��WKH�FRXUW�PXVW�
GHWHUPLQH�ZKHWKHU�WKH�$SSOLFDQWV¶�DFWLYLW\�ZDV�ZLWKLQ�WKH�VSKHUH�RI�FRQGXFW�SURWHFWHG�E\�

IUHHGRP�RI�H[SUHVVLRQ��+HUH��DV�FRQFOXGHG�E\�ERWK�FRXUWV�EHORZ��WKH�$SSOLFDQWV¶�DFWLYLW\�±�µWKH�

UHIXVDO�WR�PDNH�D�SOHGJH�RI�DOOHJLDQFH¶�±�IDOOV�ZHOO�ZLWKLQ�WKH�VSKHUH�RI�SURWHFWHG�FRQGXFW����

���� 6HFRQG��WKH�FRXUW�PXVW�GHWHUPLQH�ZKHWKHU�WKH�SXUSRVH�RU�HIIHFW�RI�WKH�LPSXJQHG�
SURYLVLRQ�LV�WR�UHVWULFW�WKH�$SSOLFDQWV¶�IUHHGRP�RI�H[SUHVVLRQ��6SHFLILFDOO\��LI�WKH�SXUSRVH�³LV�WR�

UHVWULFW�WKH�FRQWHQW�RI�H[SUHVVLRQ�E\�VLQJOLQJ�RXW�SDUWLFXODU�PHDQLQJV�WKDW�DUH�QRW�WR�EH�FRQYH\HG��
�������������������������������������������������
���Edmonton Journal v Alberta (Attorney general)��>����@���6&5�������S�������>7DE��F@��
���Slaight Communications Inc. v Davidson��>����@���6&5�������SS�������DQG������>7DE��T@��
���Irwin toy ltd. v Quebec (Attorney general)��>����@���6&5������SS����������>7DE��H@��
���ONCA decision��SDUD�����>7DE��G@��Application decision��SDUDV��������>7DE��E@��
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LW�QHFHVVDULO\�OLPLWV�WKH�JXDUDQWHH�RI�IUHH�H[SUHVVLRQ�>HPSKDVLV�DGGHG@�´���,Q�Lavigne v Ontario 

Public Service Employees Union��WKH�&RXUW�FRQILUPHG�WKDW�D�JRYHUQPHQW�SXUSRVH�WKDW�DLPV�WR�

³SXW�D�SDUWLFXODU�PHVVDJH�LQWR�WKH�PRXWK�RI�WKH�SODLQWLII´��LQ�RWKHU�ZRUGV��D�JRYHUQPHQW�SXUSRVH�

WKDW�VLQJOHV�RXW�SDUWLFXODU�PHDQLQJV�WKDW�PXVW�EH�FRQYH\HG��RU�³FRQWURO�WKH�FRQYH\DQFH�RI�

PHDQLQJ´�ZLOO�QHFHVVDULO\�OLPLW�WKH�JXDUDQWHH�RI�H[SUHVVLRQ�DQG�LQIULQJH�V����E�����

���� +HUH��ERWK�FRXUWV�EHORZ�DVVHUWHG�WKDW�WKH�SOHGJH¶V�SXUSRVH�LV�WR�FRPSHO�WKH�$SSOLFDQWV�WR�

³DUWLFXODW>H@�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\´���7KH�FRXUW�RI�DSSHDO�WHUPHG�

LW�DQ�³DUWLFXODW>LRQ@´��D�³SURPLVH>@´��RU�DQ�³DIILUPDWLRQ´�����,Q�RWKHU�ZRUGV��WKH�SOHGJH¶V�SXUSRVH�

LV�VROHO\�WR�SXW�D�SDUWLFXODU�PHVVDJH�LQWR�WKH�PRXWK�RI�WKH�$SSOLFDQWV�±�WKH�PHVVDJH�WKDW�WKH\�DUH�

FRPPLWWHG�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\��7KH�SOHGJH¶V�FHUHPRQLDO�QDWXUH�FRQILUPV�WKDW�

LW�KDV�QR�RWKHU�SXUSRVH�WKDQ�WR�SURPRWH�WKLV�VSHFLILF�PHVVDJH��LQ�WKH�FRXUVH�RI�D�SXEOLF�FHUHPRQ\�

QR�OHVV��7KH�VHFRQG�SDUW�RI�WKH�Irwin Toy�WHVW�LV�WKXV�PHW��

���� (YHQ�LI�WKH�SOHGJH¶V�SXUSRVH�ZHUH�QRW�WR�FRQWURO�WKH�$SSOLFDQWV¶�H[SUHVVLRQ��LWV�HIIHFW�LV�WR�

GR�VR�E\�OHJLVODWLQJ�WKH�VSHFLILF�ZRUGV�DQG�V\PEROV�WKDW�WKH\�PXVW�XVH�WR�H[SUHVV�WKHLU�

FRPPLWPHQW�WR�&DQDGD��:KLOH�WKH�$SSOLFDQWV�DUH�ZLOOLQJ�WR�V\PEROLFDOO\�SOHGJH�D�FRPPLWPHQW�

WR�&DQDGD��WKH�Citizenship Act�SUHYHQWV�WKHP�IURP�GRLQJ�VR�WKURXJK�V\PEROV�ZLWK�ZKLFK�WKH\�

DJUHH�DQG�LQVWHDG�IRUFHV�WKHP�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ��D�V\PERO�WKDW�WKH\�RSSRVH��

���� 7KH�RSSRUWXQLW\�WR�GLVDYRZ�WKHLU�DOOHJLDQFH�WR�WKH�4XHHQ�LQ�RWKHU�FRQWH[WV�ZRXOG�QRW�KHOS�

WKH�$SSOLFDQWV�LI�RWKHU�UHSXEOLFDQV�ZHUH�WR�TXHVWLRQ�ZK\�WKH\�ZHUH�ZLOOLQJ�WR�K\SRFULWLFDOO\�

SOHGJH�DOOHJLDQFH�LQ�WKH�ILUVW�SODFH��LQ�WKH�FRQWH[W�RI�D�FHUHPRQ\�RI�FLWL]HQVKLS��7R�WKHP��WKH�

SOHGJH�RI�DOOHJLDQFH�WR�WKH�4XHHQ�V\PEROL]HV�DFFHSWDQFH�RI�WKH�PRQDUFK\��QRW�D�FRPPLWPHQW�WR�

WKHLU�FRXQWU\��,Q�D�SUH�Charter�FDVH��WKH�&RXUW�RI�$SSHDO�IRU�2QWDULR�DFFHSWHG�WKDW�GLIIHUHQW�

LQGLYLGXDOV�LQWHUSUHW�V\PEROV�WR�PHDQ�GLIIHUHQW�WKLQJV��³7KDW�FHUWDLQ�DFWV��H[HUFLVHV�DQG�V\PEROV�

DW�FHUWDLQ�WLPHV��RU�WR�FHUWDLQ�SHRSOH��FRQQRWH�D�VLJQLILFDQFH�RU�PHDQLQJ�ZKLFK��DW�RWKHU�WLPHV�RU�

WR�RWKHU�SHRSOH��LV�FRPSOHWHO\�DEVHQW��LV�D�IDFW�VR�REYLRXV�IURP�KLVWRU\��DQG�IURP�REVHUYDWLRQ��WKDW�

LW�QHHGV�QR�HODERUDWLRQ�´���7KH�8�6��6XSUHPH�&RXUW�KDV�DGGHG�WKDW�³>D@�SHUVRQ�JHWV�IURP�D�V\PERO�

WKH�PHDQLQJ�KH�SXWV�LQWR�LW��DQG�ZKDW�LV�RQH�PDQ¶V�FRPIRUW�DQG�LQVSLUDWLRQ�LV�DQRWKHU¶V�MHVW�DQG�
�������������������������������������������������
���Irwin toy ltd. v Quebec (Attorney general)��>����@���6&5������S������>7DE��H@��
���Lavigne v Ontario Public Service Employees Union��>����@���6&5������SS������DQG�����>7DE��I@� 
���ONCA decision��SDUDV��������>7DE��G@��Application decision��SDUD�����>7DE��E@��
���Donald et al. v The Board of Education for the City of Hamilton et al.�������&DQ/,,������21&$���S�����>7DE��E@��
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VFRUQ´����7KH�$SSOLFDQWV¶�LQDELOLW\�WR�SOHGJH�WKHLU�FRPPLWPHQW�WR�&DQDGD�ZLWKRXW�UHIHUHQFH�WR�

V\PEROV�ZLWK�ZKLFK�WKH\�GLVDJUHH�LV�DQ�XQFRQVWLWXWLRQDO�HIIHFW�RI�WKH�SOHGJH��

��� 7KH�FRXUW�RI�DSSHDO�GHFLVLRQ�FUHDWHV�QHZ�ODZ�LQ�2QWDULR�WKDW�QDUURZV�SURWHFWLRQ�RI�
H[SUHVVLRQ�

���� 7KHUH�LV�QR�GRXEW�WKDW�WKH�SOHGJH�KDV�WKH�SXUSRVH�RI�SXWWLQJ�D�PHVVDJH�LQWR�WKH�PRXWKV�RI�

WKH�DSSOLFDQWV�DQG�FRQWUROOLQJ�WKH�FRQYH\DQFH�RI�PHDQLQJ��6RPH�LQGLYLGXDOV�PD\�ZDQW�WR�H[SUHVV�

³D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\�´�RWKHUV�PD\�QRW��7KH�SOHGJH�FRPSHOV�

WKLV�PHVVDJH��ZKLOH�DOVR�FRPSHOOLQJ�WKH�VSHFLILF�ZRUGV�WKDW�PXVW�EH�XVHG�WR�H[SUHVV�LW��

���� 7KH�FRXUW�RI�DSSHDO¶V�RSSRVLWH�FRQFOXVLRQ�VLJQLILFDQWO\�OLPLWV�H[SUHVVLRQ�LQ�2QWDULR�LQ�DW�

OHDVW�WKUHH�ZD\V��)LUVW��LW�SURYLGHV�WKDW�JRYHUQPHQWV�FDQ�FRPSHO�SOHGJHV�RU�RDWKV�ZLWKRXW�

YLRODWLQJ�V����E��RI�WKH�Charter��6LQFH�������WKLV�&RXUW�KDV�JHQHURXVO\�LQWHUSUHWHG�WKH�Charter¶V�

IUHHGRP�RI�H[SUHVVLRQ�JXDUDQWHHV��,W�KDV�SURWHFWHG�SHUVRQV�IURP�FRPSHOOHG�VSHHFK�LQ�WKH�FRQWH[W�

RI�FRPPHUFLDO�DGYHUWLVLQJ����WKH�ZULWLQJ�RI�REMHFWLYHO\�WUXH�UHIHUHQFH�OHWWHUV����DQG�VRFLDOO\�

SRVLWLYH�KHDOWK�ZDUQLQJV�RQ�FLJDUHWWH�SDFNDJHV����XQOHVV�WKHVH�YLRODWLRQV�FDQ�EH�MXVWLILHG�SXUVXDQW�

WR�V����RI�WKH�Charter��,Q�2QWDULR��KRZHYHU��WKH�UHTXLUHPHQW�WR�VZHDU�DQ�RDWK�XVLQJ�GHVLJQDWHG�

ZRUGV�DQG�V\PEROV�LV�QRZ��DV�D�UHVXOW�RI�WKH�FRXUW�RI�DSSHDO¶V�GHFLVLRQ��DQ�DFFHSWDEOH�IRUP�RI�

FRPSHOOHG�VSHHFK�VLQFH�WKH�FRXUW�KHOG�LW�GRHV�QRW�DLP�WR�µFRQWURO�WKH�H[SUHVVLRQ¶�RI�LQGLYLGXDOV��

���� 6HFRQG��WKH�FRXUW�UHDVRQV�WKDW�³>W@KH�VXEVWDQFH�RI�WKH�RDWK�DQG�WKH�KLVWRU\�RI�LWV�HYROXWLRQ�

DOVR�VXSSRUW�WKH�FRQFOXVLRQ�WKDW�WKH�RDWK�GRHV�QRW�KDYH�D�SXUSRVH�WKDW�YLRODWHV�WKH�Charter.´���,Q�

RWKHU�ZRUGV��EHFDXVH�WKH�SOHGJH�V\PEROL]HV�IUHHGRP�RI�H[SUHVVLRQ��FRPSHOOLQJ�WKH�$SSOLFDQWV�WR�

VZHDU�LW�FDQQRW�LQIULQJH�V����E���7KLV�LV�ZURQJ��KRZHYHU�ZRUWK\�WKH�VXEVWDQFH�DQG�KLVWRU\�RI�WKH�

SOHGJH�PLJKW�EH��FRPSHOOLQJ�WKH�DSSOLFDQWV�WR�VZHDU�LW�FRQWUROV�WKHLU�H[SUHVVLRQ��$V�WKLV�&RXUW�KDV�

H[SODLQHG��V����E��HYHQ�DOORZV�LQGLYLGXDOV�WR�UHIUDLQ�IURP�H[SUHVVLQJ�REMHFWLYHO\�WUXH�IDFWV����7KH�

SOHGJH¶V�ZRUWKLQHVV�VKRXOG�QRW�LPSDFW�WKH�V����E��DQDO\VLV��LW�VKRXOG�RQO\�EH�WDNHQ�LQWR�DFFRXQW�DW�

�������������������������������������������������
���West Virginia State Board of Education v Barnette� ����86�������������SS�����������4/��>7DE��V@��
���E.g.��Ford v Quebec (Attorney General)��>����@���6&5�����>7DE��G@��
���Slaight Communications Inc. v Davidson��>����@���6&5������>7DE��T@��
���RJR-MacDonald Inc. v Canada (Attorney General)��>����@���6&5�����>7DE��P@��
���ONCA decision��SDUD�����>7DE��G@��
���Slaight Communications Inc. v Davidson��>����@���6&5�������S�������>7DE��T@��
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V�������7KH�FRXUW�RI�DSSHDO¶V�FRQIODWLRQ�RI�VV����DQG���E���KRZHYHU��QRZ�VWDQGV�DV�ODZ�LQ�2QWDULR��

���� 7KLUG��WKH�FRXUW�UHOLHV�RQ�R v Khawaja�WR�FRQWHQG�WKDW�VLQFH�WKH�$SSOLFDQWV¶�XQGHUVWDQGLQJ�

RI�WKH�4XHHQ�DV�D�V\PERO�GLIIHUV�IURP�WKH�JRYHUQPHQW�XQGHUVWDQGLQJ��WKH�$SSOLFDQWV¶�IUHHGRP�RI�

H[SUHVVLRQ�FDQQRW�EH�YLRODWHG��³,Q�R. v. Khawaja, «�0F/DFKOLQ�&�-��KHOG�«���>$@�SDWHQWO\�

LQFRUUHFW�XQGHUVWDQGLQJ�RI�D�SURYLVLRQ�FDQQRW�JURXQG�D�ILQGLQJ�RI�XQFRQVWLWXWLRQDOLW\��´���

1RWZLWKVWDQGLQJ�WKDW�WKLV�H[FHUSW�LV�PLVOHDGLQJ����WKHUH�H[LVWV�QR�UHDVRQ�ZK\�WKH�$SSOLFDQWV¶�

VXEMHFWLYH�XQGHUVWDQGLQJ�RI�WKH�4XHHQ�DV�D�UHSXJQDQW�V\PERO�VKRXOG�QHJDWH�WKH�V����E��SURWHFWLRQ�

DYDLODEOH�WR�WKHP��:KDWHYHU�WKH�JRYHUQPHQW¶V�SXUSRVH�EHKLQG�WKH�LQFOXVLRQ�RI�WKH�4XHHQ�DV�D�

V\PERO�LQ�WKH�FLWL]HQVKLS�RDWK��WKH�$SSOLFDQWV�DUH�XQZLOOLQJ�WR�FRPPLW�WR�&DQDGD�WKURXJK�D�

SOHGJH�RI�DOOHJLDQFH�WR�WKLV�V\PERO��7KLV�&RXUW�VKRXOG�GHFODUH�WKDW�QRQHWKHOHVV�FRPSHOOLQJ�WKHP�

WR�GR�VR�YLRODWHV�WKHLU�V����E��ULJKWV��2WKHUZLVH��DV�WKH�FRXUW�RI�DSSHDO¶V�GHFLVLRQ�QRZ�SURYLGHV�LQ�

2QWDULR��WKH�JRYHUQPHQW�ZLOO�FRQWLQXH�WR�KDYH�WKH�DELOLW\�WR�FRPSHO�LQGLYLGXDOV�WR�VSHDN�VSHFLILF�

ZRUGV�ZKHQHYHU�LWV�RIILFLDO�SXUSRVH�GLIIHUV�IURP�WKH�LQGLYLGXDOV¶�XQGHUVWDQGLQJ�RI�WKHVH�ZRUGV��

��� 7KLV�FDVH�LV�D�WHVW�FDVH�RQ�WKH�H[SUHVVLYH�YDOXH�RI�WKH�UHIXVDO�WR�VZHDU�DQ�RDWK�
���� 7KH�FRXUW�RI�DSSHDO¶V�FRQIXVLRQ�LQ�DSSO\LQJ�V����E��WR�WKH�SOHGJH�RI�DOOHJLDQFH�H[LVWV�

EHFDXVH�WKLV�&RXUW�KDV�QHYHU�EHIRUH�FRQVLGHUHG�RU�SURYLGHG�JXLGDQFH�RQ�WKH�LVVXH��7KLV�DSSHDO�

SURYLGHV�D�WHVW�FDVH�IRU�WKLV�&RXUW�WR�FRQVLGHU�WKH�FRQVWLWXWLRQDO�SURWHFWLRQV�DIIRUGHG�WR�WKRVH�ZKR�

UHIXVH�WR�PDNH�RDWKV�RU�SOHGJHV��2Q�WKH�RQH�KDQG��WKH�DSSOLFDWLRQ�GHFLVLRQ�RI�0RUJDQ�-��DFFHSWV�

WKDW�WKH�UHIXVDO�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�LV�D�FRQVWLWXWLRQDOO\�SURWHFWHG�IRUP�RI�

H[SUHVVLRQ��7KLV�GHFLVLRQ�ZDV�FRQVLVWHQW�ZLWK�WKH�SUH�Charter�YLHZV�RI�WKH�&RXUW�RI�$SSHDO�IRU�

2QWDULR����2Q�WKH�RWKHU�KDQG��WKH�GHFLVLRQ�RI�WKH�FRXUW�RI�DSSHDO�LQ�WKLV�FDVH��QRZ�ELQGLQJ�LQ�

2QWDULR��KDV�GHQLHG�WKLV�FRQVWLWXWLRQDO�SURWHFWLRQ��,W�LV�HVVHQWLDO�IRU�WKLV�&RXUW�WR�UHVROYH�WKH�LVVXH��

���� 7KH�LVVXH�KDV�EURDG�LPSDFW�WKURXJKRXW�&DQDGD��6HYHUDO�ODZV�FRPSHO�SURIHVVLRQDOV�DQG�

HPSOR\HHV�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ����7KH�3XEOLF�6HUYLFH�6WDII�5HODWLRQV�%RDUG�

�������������������������������������������������
���6HH�e.g.��Slaight Communications Inc. v Davidson��>����@���6&5�������S��������ZKLFK�VWDWHV�WKDW�WKH�KDUP�WKH�
JRYHUQPHQW�LV�WU\LQJ�WR�SUHYHQW�LV�RQO\�UHOHYDQW�WR�WKH�V����DQDO\VLV��>7DE��T@��
���ONCA decision��SDUD�����>7DE��G@��
���,Q�FRQWH[W��WKH�IXOO�TXRWH�UHDGV�DV�IROORZV��³D�FKLOOLQJ�HIIHFW�WKDW�UHVXOWV�IURP�D�SDWHQWO\�LQFRUUHFW�XQGHUVWDQGLQJ�RI�
D�SURYLVLRQ�FDQQRW�JURXQG�D�ILQGLQJ�RI�XQFRQVWLWXWLRQDOLW\�´�R v Khawaja��>����@���6&5������SDUD�����>7DE��M@��
���Donald et al. v The Board of Education for the City of Hamilton et al.�������&DQ/,,������21&$��>7DE��E@��
���Supra��)DFWXP�RI�WKH�$SSOLFDQWV�IRU�/HDYH�WR�$SSHDO�WR�WKLV�&RXUW��SDUDV���������$IILGDYLW�RI�&KULVWD�%LJ�&DQRH�
>7DE��L@��
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REVHUYHG�WKDW�WKLV�UHTXLUHPHQW�OLNHO\�RIIHQGHG�WKH�V����E��IUHHGRPV�RI�)LUVW�1DWLRQV�WHDFKHUV����

,668(�%�� 'RHV�WKLV�&RXUW¶V�Amselem�WHVW�DSSO\�WR�D�IUHHGRP�RI�FRQVFLHQFH�FODLP�DQG��LI�
VR��KRZ"�

��� 7KLV�DSSHDO�LV�D�WHVW�FDVH�WR�GHWHUPLQH�ZKHWKHU�DQG�KRZ�WKH�Syndicat Northcrest v 
Amselem�WHVW�DSSOLHV�WR�IUHHGRP�RI�FRQVFLHQFH�FODLPV�

���� 8QOLNH�PRVW�FDVHV�RI�FRPSHOOHG�H[SUHVVLRQ��ZKLFK�GHDO�PHUHO\�ZLWK�WKH�FRQYH\LQJ�RI�

LQIRUPDWLRQ��WKLV�FDVH�JRHV�IXUWKHU��7KH�$SSOLFDQWV�DUH�DOVR�RSSRVHG�DV�FRQVFLHQWLRXV�REMHFWRUV�WR�

WKH�SXEOLF�DQG�V\PEROLF�SOHGJH�RI�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�WKH�6HFRQG��KHU�+HLUV�DQG�

6XFFHVVRUV���6LPRQH�7RSH\�LV�DOVR�RSSRVHG�IRU�UHOLJLRXV�UHDVRQV�WR�WKLV�SOHGJH���7R�WKH�H[WHQW�

WKDW�WKH\�GR�WDNH�WKH�SOHGJH��WKH\�DUJXH�WKH\�ZLOO�EH�ERXQG�E\�WKHLU�FRQVFLHQFH�WR�FHDVH�WKHLU�

UHSXEOLFDQ�DFWLYLWLHV�LQ�VXSSRUW�RI�HQGLQJ�WKH�PRQDUFK\�LQ�&DQDGD��

���� ,Q�Syndicat Northcrest v Amselem��WKLV�&RXUW�RXWOLQHG�WKH�WHVW�WR�GHWHUPLQH�ZKHWKHU�D�

SURYLVLRQ�LQIULQJHV�D�SHUVRQ¶V�IUHHGRP�RI�UHOLJLRQ�XQGHU�V����D��RI�WKH�Charter��6HFWLRQ���D��LV�

EUHDFKHG�ZKHUH�D�SHUVRQ�KDV�D�VLQFHUH�EHOLHI�RU�SUDFWLFH�WKDW�KDV�D�QH[XV�ZLWK�UHOLJLRQ�DQG�ZKHUH�

WKH�LPSXJQHG�PHDVXUH�LQWHUIHUHV�ZLWK�WKH�SHUVRQ¶V�DELOLW\�WR�DFW�LQ�DFFRUGDQFH�ZLWK�KLV�UHOLJLRXV�

EHOLHIV�LQ�D�PRUH�WKDQ�WULYLDO�RU�LQVXEVWDQWLDO�PDQQHU����

���� 1HLWKHU�RI�WKH�FRXUWV�EHORZ�DSSOLHG�WKLV�WHVW�WR�WKH�$SSOLFDQWV¶�IUHHGRP�RI�FRQVFLHQFH�

FODLP��QRU�GLG�WKH\�H[SUHVVO\�DSSO\�LW�WR�$SSOLFDQW�7RSH\¶V�IUHHGRP�RI�UHOLJLRQ�FODLP���,Q�IDFW��LW�

LV�XQFOHDU�ZKHWKHU�WKH�FRXUWV�DSSOLHG�DQ\�SULQFLSOHG�WHVW�DW�DOO�WR�WKH�$SSOLFDQWV¶���D��FODLPV��7KLV�

PD\�EH�EHFDXVH��ZKLOH�WKH�6XSUHPH�&RXUW�RI�&DQDGD�KDV�FOHDUO\�HVWDEOLVKHG�WKH�LPSRUWDQFH�RI�

IUHHGRP�RI�FRQVFLHQFH����LW�KDV�QHYHU�GLUHFWO\�DGGUHVVHG�VXFK�D�FODLP�RU�SUHVFULEHG�WKH�SURSHU�

WHVW��7KLV�DSSHDO�WKXV�SURYLGHV�D�WHVW�FDVH�IRU�WKH�&RXUW��

��� 7KH�$SSOLFDQWV�KDYH�VLQFHUH�FRQVFLHQWLRXVO\�KHOG�EHOLHIV�WKDW�SUHYHQW�WKHP�IURP�
VZHDULQJ�DQ�RDWK�WR�WKH�4XHHQ�

���� $�VOLJKWO\�PRGLILHG�YHUVLRQ�RI�WKH�Amselem�WHVW�ZRXOG�SURYLGH�WKDW�V����D��LV�DOVR�

EUHDFKHG�ZKHUH�D�SHUVRQ�KDV�D�VLQFHUH�FRQVFLHQWLRXVO\�KHOG�EHOLHI�RU�SUDFWLFH�DQG�ZKHUH�WKH�

LPSXJQHG�PHDVXUH�LQWHUIHUHV�ZLWK�WKH�SHUVRQ¶V�DELOLW\�WR�DFW�LQ�DFFRUGDQFH�ZLWK�WKLV�
�������������������������������������������������
���Public Service Alliance of Canada v Treasury Board (Indian and Northern Affairs Canada)�������3665%�����
SDUD������>7DE��K@��
���Syndicat Northcrest v Amselem��>����@���6&5������SDUDV��������>7DE��U@��
���E.g.��R v Big M Drug Mart Ltd.��>����@���6&5������SDUD������>7DE��L@��R v Morgentaler��>����@���6&5�����S������
�SHU�:LOVRQ�-���concurring��>7DE��N@��
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FRQVFLHQWLRXVO\�KHOG�EHOLHI�LQ�D�PRUH�WKDQ�WULYLDO�RU�LQVXEVWDQWLDO�PDQQHU��

���� )UDPHG�LQ�WKLV�ZD\��LW�LV�XQFRQWHVWHG�WKDW�WKH�$SSOLFDQWV�KDYH�VLQFHUH�FRQVFLHQWLRXVO\�KHOG�

EHOLHIV�WKDW�SUHYHQW�WKHP�IURP�SOHGJLQJ�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�WKH�6HFRQG�RU�WR�DQ\�

PRQDUFK����7KH�ILUVW�VWHS�RI�WKH�WHVW�LV�HDVLO\�PHW��7KH�PRUH�GLIILFXOW�LVVXH��DQG�DQ�LVVXH�

QHFHVVLWDWLQJ�6XSUHPH�&RXUW�JXLGDQFH��LV�ZKHWKHU�WKH�Citizenship Act�FRPSHOV�WKHP�DJDLQVW�WKHLU�

FRQVFLHQFH�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�RU�PRQDUFK\��³IURP�DQ�REMHFWLYH�VWDQGSRLQW´��LQ�WKH�

ZRUGV�RI�'HVFKDPSV�-��LQ�S.L. v Commission scolaire des Chênes�����7KH�FRXUW�RI�DSSHDO�

REVHUYHG�WKDW�WKH�SOHGJH�WR�WKH�4XHHQ�PD\�LQ�IDFW�VHHN�WR�ELQG�WKH�DSSOLFDQWV¶�FRQVFLHQFH����,W�

DUJXHV��KRZHYHU��WKDW�WKH�SOHGJH¶V�SXUSRVH�LV�QRW�WR�IRUFH�WKH�$SSOLFDQWV�WR�SOHGJH�DOOHJLDQFH�WR�

WKH�H[LVWLQJ�RUGHU�EXW�UDWKHU�WR�FRPPLW�V\PEROLFDOO\�³WR�EH�JRYHUQHG�DV�D�GHPRFUDWLF�

FRQVWLWXWLRQDO�PRQDUFK\�XQOHVV�DQG�XQWLO�GHPRFUDWLFDOO\�FKDQJHG�>HPSKDVLV�DGGHG@�´���

��� 7KH�$SSOLFDQWV¶�µUHDVRQDEOH�XQGHUVWDQGLQJ¶�RI�WKH�RDWK�GHWHUPLQHV�ZKHWKHU�LW�
REMHFWLYHO\�LQIULQJHV�V����D��

���� 7KH�LVVXH�IRU�WKLV�&RXUW�WR�GHFLGH�LV�ZKHWKHU�WR�XVH�WKH�$SSOLFDQWV¶�XQGHUVWDQGLQJ�RI�WKH�

SOHGJH�RU�XVH�WKH�SOHGJH¶V�SXUSRVH�WR�GHWHUPLQH�ZKHQ�WKH�UHTXLUHPHQW�WR�WDNH�WKH�SOHGJH�

REMHFWLYHO\�LQIULQJHV�WKH�$SSOLFDQWV¶�VLQFHUH�EHOLHIV��7KHUH�H[LVWV�D�VWURQJ�SUHVXPSWLRQ�LQ�IDYRXU�

RI�XVLQJ�WKH�$SSOLFDQWV¶�VLQFHUH�XQGHUVWDQGLQJ��2DWKV�DQG�SOHGJHV�DUH�ODUJHO\�V\PEROLF�LQ�

PHDQLQJ��DQG�WKH�V\PEROLVP�GHSHQGV�RQ�WKH�LQGLYLGXDO��,Q�WKLV�FDVH�LQ�SDUWLFXODU��WKH�SOHGJH�LV�

FHUHPRQLDO��8QGHUVWDQGLQJ�WKH�SOHGJH�DQG�GHWHUPLQLQJ�RQH¶V�GXW\�DULVLQJ�RXW�RI�WDNLQJ�LW�DUH�

VROHO\�PDWWHUV�RI�FRQVFLHQFH��$V�WKH�8�6��6XSUHPH�&RXUW�QRWHG��ZKHQ�LW�UXOHG�WKDW�WKH�IODJ�VDOXWH�

YLRODWHG�WKH�IUHHGRPV�RI�$PHULFDQV�FRQWDLQHG�LQ�WKH�)LUVW�$PHQGPHQW��
7KHUH� LV� QR� GRXEW� WKDW�� LQ� FRQQHFWLRQ� ZLWK� WKH� SOHGJHV�� WKH� IODJ� VDOXWH� LV� D� IRUP� RI�
XWWHUDQFH��6\PEROLVP�LV�D�SULPLWLYH�EXW�HIIHFWLYH�ZD\�RI�FRPPXQLFDWLQJ�LGHDV��7KH�XVH�
RI� DQ� HPEOHP� RU� IODJ� WR� V\PEROL]H� VRPH� V\VWHP�� LGHD�� LQVWLWXWLRQ�� RU� SHUVRQDOLW\� LV� D�
VKRUW�FXW� IURP� PLQG� WR� PLQG�� &DXVHV� DQG� QDWLRQV�� SROLWLFDO� SDUWLHV�� ORGJHV�� DQG�
HFFOHVLDVWLFDO�JURXSV� VHHN� WR�NQLW� WKH� OR\DOW\�RI� WKHLU� IROORZLQJV� WR�D� IODJ�RU�EDQQHU��D�
FRORU�RU�GHVLJQ��7KH�6WDWH�DQQRXQFHV�UDQN��IXQFWLRQ��DQG�DXWKRULW\�WKURXJK�FURZQV�DQG�
PDFHV��XQLIRUPV�DQG�EODFN�UREHV��WKH�FKXUFK�VSHDNV�WKURXJK�WKH�&URVV��WKH�&UXFLIL[��WKH�
DOWDU�DQG�VKULQH��DQG�FOHULFDO�UDLPHQW��6\PEROV�RI�6WDWH�RIWHQ�FRQYH\�SROLWLFDO�LGHDV��MXVW�
DV� UHOLJLRXV�V\PEROV�FRPH� WR�FRQYH\� WKHRORJLFDO�RQHV��$VVRFLDWHG�ZLWK�PDQ\�RI� WKHVH�
V\PEROV� DUH�DSSURSULDWH�JHVWXUHV�RI� DFFHSWDQFH�RU� UHVSHFW�� D� VDOXWH�� D�ERZHG�RU�EDUHG�
KHDG��D�EHQGHG�NQHH��$�SHUVRQ�JHWV�IURP�D�V\PERO�WKH�PHDQLQJ�KH�SXWV�LQWR�LW��DQG�ZKDW�

�������������������������������������������������
���ONCA decision��SDUDV������DQG�����>7DE��G@��Application decision��SDUD�����>7DE��E@��
���S.L. v Commission scolaire des Chênes��>����@���6&5������SDUD�����>7DE��S@��
���ONCA decision��SDUD�����>7DE��G@��
���ONCA decision��SDUD�����>7DE��G@��
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LV�RQH�PDQ¶V�FRPIRUW�DQG�LQVSLUDWLRQ�LV�DQRWKHU¶V�MHVW�DQG�VFRUQ����>(PSKDVLV�DGGHG�@�

���� 6XUHO\��LW�ZRXOG�LQIULQJH�D�-HZLVK�ZLWQHVV¶�FRQVFLHQFH�WR�EH�FRPSHOOHG�WR�VZHDU�DQ�RDWK�

RQ�WKH�1HZ�7HVWDPHQW��HYHQ�LI�WKH�SXUSRVH�RI�WKLV�RDWK�LV�RVWHQVLEO\�WR�HQVXUH�WKH�ZLWQHVV¶�

KRQHVW\��/LNHZLVH��LW�ZRXOG�RIIHQG�DQ�DWKHLVW¶V�FRQVFLHQFH�WR�EH�FRPSHOOHG�WR�DIILUP�WKH�

µ6XSUHPDF\�RI�*RG¶��HYHQ�WKRXJK�WKLV�SKUDVH��FRQWDLQHG�LQ�WKH�Charter¶V�SUHDPEOH��DSSHDUV�WR�

FRQVWLWXWH�³D�JHQHUDO�VWDWHPHQW�UHJDUGLQJ�WKH�XQLYHUVDO��QRUPDWLYH�DVSLUDWLRQV�RI�WKH�&KDUWHU��

UDWKHU�WKDQ�«�D�GLUHFWLRQ�WR�SULYLOHJH�DQ\�RQH�SDUWLFXODU�UHOLJLRXV�RU�VSLULWXDO�SHUVSHFWLYH�RYHU�

DQRWKHU��RU�RYHU�WKRVH�SHUVSHFWLYHV�ZKLFK�GHQ\�WKH�H[LVWHQFH�RI�*RG�per se´����

���� ,Q�WKH�SUHVHQW�FDVH��WKH�Citizenship Act�FRPSHOV�WKH�$SSOLFDQWV�WR�DIILUP��³,�ZLOO�EH�

IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG��4XHHQ�RI�&DQDGD��

+HU�+HLUV�DQG�6XFFHVVRUV�´�7KH\�DUJXH�WKDW�WKLV�FRPSHOV�WKHP�LQ�FRQVFLHQFH�WR�FRPPLW�WR�WKH�

4XHHQ�DQG�PRQDUFK\��:KLOH�WKH\�DUH�ZLOOLQJ�WR�SOHGJH�µD�FRPPLWPHQW�WR�&DQDGLDQ�YDOXHV�DQG�

LGHQWLW\¶��WKH\�DUH�XQZLOOLQJ�WR�GR�VR�WKURXJK�D�IRUP�RI�V\PEROLVP�UHSXJQDQW�WR�WKHLU�EHOLHIV��

���� :KHWKHU�WR�XVH�WKH�$SSOLFDQWV¶�XQGHUVWDQGLQJ�RI�WKH�SOHGJH�RU�WKH�JRYHUQPHQW¶V�SXUSRVH�

VKRXOG�EH�GHWHUPLQHG�RQ�D�FDVH�E\�FDVH�EDVLV��+HUH��WKH�$SSOLFDQWV¶�XQGHUVWDQGLQJ�VKRXOG�EH�

XVHG�IRU�WKUHH�UHDVRQV��)LUVW��WKH�$SSOLFDQWV¶�XQGHUVWDQGLQJ�LV�UHDVRQDEOH��,W�DFFRUGV�ZLWK�WKH�SODLQ�

PHDQLQJ�RI�WKH�ZRUGV��ZKLFK�KDYH�UHPDLQHG�HVVHQWLDOO\�XQFKDQJHG�VLQFH�������7KH�JRYHUQPHQW¶V�

RQO\�H[SODQDWRU\�GRFXPHQW�RQ�WKH�RDWK�DSSHDUV�WR�FRQILUP�WKDW�WKH�RDWK�LQWHQGV�WR�HQVXUH�OR\DOW\�

³WR�D�SHUVRQ´��7KH�0DQDJHU�RI�&LWL]HQVKLS�/HJLVODWLRQ�DQG�3URJUDP�3ROLF\�DW�WKH�'HSDUWPHQW�RI�

&LWL]HQVKLS�DQG�,PPLJUDWLRQ�DSSHDUV�WR�DJUHH�WKDW�WDNLQJ�WKH�SOHGJH�LV�PRUDOO\�LQFRQVLVWHQW�ZLWK�

UHSXEOLFDQ�DFWLYLWLHV�LQ�VXSSRUW�RI�HQGLQJ�WKH�PRQDUFK\�LQ�&DQDGD����6HFRQG��WKH�RDWK¶V�SXUSRVH�

LV�QRW�HDVLO\�GLVFHUQHG��$�JRYHUQPHQW�HPSOR\HH�LV�XQFOHDU�DV�WR�WKH�PHDQLQJ�RI�WKH�WHUPV�³+HLUV�

DQG�6XFFHVVRUV´�ZLWKLQ�WKH�SOHGJH����7KH�FRXUW�RI�DSSHDO�ZDV�IRUFHG�WR�FRQGXFW�D����SDUDJUDSK�

DQDO\VLV�WR�GHWHUPLQH�WKH�SOHGJH¶V�SXUSRVH��VRPHKRZ�FRQFOXGLQJ�WKDW�WKH�RDWK�LV�QRW�D�V\PEROLF�

FRPPLWPHQW�WR�WKH�FXUUHQW�PRQDUFK\��EXW�UDWKHU�³D�V\PEROLF�FRPPLWPHQW�WR�EH�JRYHUQHG�DV�D�

GHPRFUDWLF�FRQVWLWXWLRQDO�PRQDUFK\�XQOHVV�DQG�XQWLO�GHPRFUDWLFDOO\�FKDQJHG�>HPSKDVLV�

�������������������������������������������������
���West Virginia State Board of Education v Barnette� ����86�������������SS�����������4/��>7DE��V@��DOVR�VHH�
Donald et al. v The Board of Education for the City of Hamilton et al.�������&DQ/,,������21&$���S�����>7DE��E@��
���/RUQH�6RVVLQ��³7KH��6XSUHPDF\�RI�*RG���+XPDQ�'LJQLW\�DQG�WKH�Charter of Rights and Freedoms´�����������
UNB LJ�����DW�����>7DE��Z@��
���Supra��)DFWXP�RI�WKH�$SSOLFDQWV�IRU�/HDYH�WR�$SSHDO�WR�WKLV�&RXUW��SDUDV����DQG�����
���7UDQVFULSW�RI�&URVV�([DPLQDWLRQ�RI�5HOO�'H6KDZ��SS�����DQG����>7DE��K@��
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DGGHG@�´���7KLUG��WKH�RDWK¶V�SXUSRVH�DSSHDUV�WR�EH�UHEXWWHG�E\�WKH�IDFW�WKH�$SSOLFDQWV�DUH�QRW�

SHUPLWWHG�WR�GLUHFWO\�VZHDU�DQ�RDWK�WR�WKLV�SXUSRVH��,Q�RWKHU�ZRUGV��ZKLOH�WKH�$SSOLFDQWV�DUH�

ZLOOLQJ�WR�WDNH�D�OLWHUDO�SOHGJH�RI�³FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\´��WKH�

JRYHUQPHQW�GRHV�QRW�DIIRUG�WKHP�WKLV�RSWLRQ��

���� %HFDXVH�LW�LV�UHDVRQDEOH�WR�FRQFOXGH�WKDW�WKH�RDWK�KDV�WKH�HIIHFW�RI�FRPSHOOLQJ�WKH�

$SSOLFDQWV�WR�SOHGJH�DOOHJLDQFH�WR�WKH�4XHHQ�DQG�PRQDUFK\��D�FRXUW�DSSO\LQJ�WKH�Amselem�WHVW�

RXJKW�WR�FRQFOXGH�WKDW�WKH�RDWK�LQIULQJHV�WKH�$SSOLFDQWV¶�IUHHGRP�RI�FRQVFLHQFH��

��� 7KH�FRXUW�RI�DSSHDO�LPSRUWHG�D�V����Charter�FRQVLGHUDWLRQ�LQWR�WKH�V����D��DQDO\VLV�
���� 7KH�FRXUW�RI�DSSHDO¶V�VXJJHVWLRQ�WKDW�D�ILQGLQJ�LQ�IDYRXU�RI�WKH�$SSOLFDQWV�ZRXOG�

XQGHUPLQH�WKH�³UHOLJLRXV�QHXWUDO�DVSHFW�RI�&DQDGLDQ�FLWL]HQVKLS´���VKRXOG�EH�UHOHYDQW�RQO\�LQ�WKH�

V����Charter�DQDO\VLV��7KH�V����D��DQDO\VLV�GHWHUPLQHV�ZKHWKHU�WKH�$SSOLFDQWV¶�Charter�ULJKW�LV�

EUHDFKHG��2QO\�DW�V����LV�WKH�EUHDFK�EDODQFHG�DJDLQVW�RWKHU�JRYHUQPHQW�REMHFWLYHV��7KLV�&RXUW�

RXJKW�WR�PDNH�WKLV�FOHDU�DQG�RYHUWXUQ�WKH�FRXUW�RI�DSSHDO¶V�FRQIODWLRQ�RI�VV����DQG���E���

,668(�&�� :KDW�HYLGHQFH�RU�UDWLRQDOH�GRHV�WKH�JRYHUQPHQW�QHHG�WR�FRQVWLWXWLRQDOO\�
MXVWLI\�LWV�UHTXLUHPHQW�IRU�D�FHUHPRQLDO�RDWK�RU�SOHGJH"�

���� )ROORZLQJ�D�FRQFOXVLRQ�WKDW�WKH�SOHGJH�LQIULQJHV�VV����D��DQG��E��RI�WKH�Charter��WKLV�&RXUW�

ZLOO�KDYH�LWV�ILUVW�RSSRUWXQLW\�WR�H[DPLQH�WKH�SDUDPHWHUV�XQGHU�ZKLFK�WKH�JRYHUQPHQW�FDQ�MXVWLI\�

WKH�FRPSXOVLRQ�RI�D�SOHGJH�RU�DQ�RDWK��LQ�WKH�FRQWH[W�RI�V����RI�WKH�Charter��7KURXJKRXW�WKH�

MXVWLILFDWLRQ�SURFHVV��³WKH�JRYHUQPHQW�EHDUV�WKH�EXUGHQ�RI�SURYLQJ�D�YDOLG�REMHFWLYH�DQG�VKRZLQJ�

WKDW�WKH�ULJKWV�YLRODWLRQ�LV�ZDUUDQWHG´����

���� +HUH��WKH�JRYHUQPHQW�DUJXHV�WKDW�WKH�SOHGJH�KDV�D�YDJXH�DQG�V\PEROLF�SXUSRVH��ZKLFK�LV�

QRW�LGHQWLILHG�DV�D�UHVSRQVH�WR�DQ\�SUREOHP��)XUWKHUPRUH��WKH�JRYHUQPHQW�KDV�SUHVHQWHG�QR�

HYLGHQFH�WKDW�WKH�SOHGJH�LV�FRQQHFWHG�WR�LWV�SXUSRVH��&RXQWHU�LQWXLWLYHO\��WKH�JRYHUQPHQW�DLPV�WR�

FRPSHO�WKH�$SSOLFDQWV�WR�µSOHGJH�FRPPLWPHQW�WR�&DQDGD¶�ZLWKRXW�DOORZLQJ�WKHP�WR�XVH�WKH�

ZRUGV�³,�VZHDU�WKDW�,�ZLOO�FRPPLW�WR�&DQDGD´�RU�³,�SOHGJH�DOOHJLDQFH�WR�&DQDGD´��7KH�YLRODWLRQ�RI�

WKH�$SSOLFDQWV¶�VV����D��DQG��E��Charter�ULJKWV�LV�WKHUHIRUH�QRW�SURSRUWLRQDO��

��� 7KH�RDWK¶V�REMHFWLYH�LV�µYDJXH�DQG�V\PEROLF¶�
�������������������������������������������������
���ONCA decision��SDUD�����>7DE��G@��
���ONCA decision��SDUDV����������DQG���������>7DE��G@��UHIHUHQFLQJ�Application decision��SDUDV��������>7DE��E@��
���Sauvé v Canada (Chief Electoral Officer)��>����@���6&5������SDUD����>7DE��R@��
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���� ,Q�Sauvé v Canada��WKLV�&RXUW�H[SODLQHG�WKDW�D�³>Y@DJXH�DQG�V\PEROLF�REMHFWLYH´�ZLOO�

DOPRVW�DOZD\V�EH�³VXIILFLHQWO\�VLJQLILFDQW´�LQ�WKH�DEVWUDFW�WR�ZDUUDQW�D�ULJKWV�YLRODWLRQ��+RZHYHU��

WR�HVWDEOLVK�D�V����MXVWLILFDWLRQ��³RQH�QHHGV�WR�NQRZ�ZKDW�SUREOHP�WKH�JRYHUQPHQW�LV�WDUJHWLQJ��DQG�

ZK\�LW�LV�VR�SUHVVLQJ�DQG�LPSRUWDQW�WKDW�LW�ZDUUDQWV�OLPLWLQJ�D�Charter�ULJKW�´���

���� +HUH��WKH�RDWK¶V�SXUSRVH�LV�YDJXH�DQG�V\PEROLF��LW�LV�WR�FRPSHO�WKH�$SSOLFDQWV�WR�

³DUWLFXODW>H@�D�FRPPLWPHQW�WR�WKH�LGHQWLW\�DQG�YDOXHV�RI�WKH�FRXQWU\�´���:KLOH�WKLV�SXUSRVH�PD\�

EH�SUHVVLQJ�DQG�VXEVWDQWLDO�LQ�WKH�DEVWUDFW��DQG�KDV�EHHQ�SUHYLRXVO\�DFFHSWHG�DV�VXFK�E\�WKLV�

&RXUW����WKH�RDWK�LV��OLNH�LQ�Sauvé��QRW�GLUHFWHG�DW�D�VSHFLILF�SUREOHP�RU�FRQFHUQ��$V�VXFK��WKH�

FRXUW�ZLOO�QHHG�WR�H[HUFLVH�SDUWLFXODU�FDXWLRQ�DW�WKH�SURSRUWLRQDOLW\�VWDJH��/LNH�LQ�Sauvé��LW�LV�DW�

WKLV�VWDJH�WKDW�³WKH�GLIILFXOWLHV�LQKHUHQW�LQ�WKH�JRYHUQPHQW¶V�VWDWHG�REMHFWLYHV�EHFRPH�PDQLIHVW´���
4XLWH� VLPSO\�� WKH� JRYHUQPHQW� KDV� IDLOHG� WR� LGHQWLI\� SDUWLFXODU� SUREOHPV� WKDW� UHTXLUH�
GHQ\LQJ�WKH�ULJKW�WR�YRWH��PDNLQJ�LW�KDUG�WR�VD\�WKDW�WKH�GHQLDO�LV�GLUHFWHG�DW�D�SUHVVLQJ�
DQG�VXEVWDQWLDO�SXUSRVH���1HYHUWKHOHVV��GHVSLWH� WKH�DEVWUDFW�QDWXUH�RI� WKH�JRYHUQPHQW¶V�
REMHFWLYHV� DQG� WKH� UDWKHU� WKLQ� EDVLV� XSRQ�ZKLFK� WKH\� UHVW�� SUXGHQFH� VXJJHVWV� WKDW� ZH�
SURFHHG� WR� WKH� SURSRUWLRQDOLW\� DQDO\VLV�� UDWKHU� WKDQ� GLVPLVVLQJ� WKH� JRYHUQPHQW¶V�
REMHFWLYHV� RXWULJKW��� 7KH� SURSRUWLRQDOLW\� LQTXLU\� DOORZV� XV� WR� GHWHUPLQH� ZKHWKHU� WKH�
JRYHUQPHQW¶V�DVVHUWHG�REMHFWLYHV�DUH�LQ�IDFW�FDSDEOH�RI�MXVWLI\LQJ�LWV�GHQLDO�RI�WKH�ULJKW�
WR� YRWH��� $W� WKDW� VWDJH�� DV� ZH� VKDOO� VHH�� WKH� GLIILFXOWLHV� LQKHUHQW� LQ� WKH� JRYHUQPHQW¶V�
VWDWHG�REMHFWLYHV�EHFRPH�PDQLIHVW����>(PSKDVLV�DGGHG�@�

��� 7KH�JRYHUQPHQW�KDV�QRW�SURYLGHG�DQ\�HYLGHQFH�RI�SURSRUWLRQDOLW\�
���� $W�WKLV�VWDJH��WKH�JRYHUQPHQW�PXVW�VKRZ�WKDW�FRPSHOOLQJ�WKH�SOHGJH�RI�DOOHJLDQFH�ZLOO�

SURPRWH�WKH�DVVHUWHG�REMHFWLYH��WKH�UDWLRQDO�FRQQHFWLRQ�WHVW���WKDW�LW�GRHV�QRW�JR�IXUWKHU�WKDQ�

UHDVRQDEO\�QHFHVVDU\�WR�DFKLHYH�LWV�REMHFWLYHV��WKH�PLQLPDO�LPSDLUPHQW�WHVW���DQG�WKDW�LWV�RYHUDOO�

EHQHILWV�RXWZHLJK�LWV�QHJDWLYH�LPSDFW��WKH�SURSRUWLRQDWH�HIIHFW�WHVW������

���� :LWK�UHJDUGV�WR�WKH�UDWLRQDO�FRQQHFWLRQ�WHVW��WKH�JRYHUQPHQW�KDV�SUHVHQWHG�QR�HYLGHQFH�
WKDW�FRPSHOOLQJ�D�QRQ�OHJDOO\�ELQGLQJ�SOHGJH�RI�DOOHJLDQFH�WR�4XHHQ�(OL]DEHWK�WKH�6HFRQG�

HQJHQGHUV�D�FRPPLWPHQW�WR�&DQDGD��7KH�FHUHPRQLDO�SOHGJH�LV�D�XVHOHVV�SUR[\�WR�DVFHUWDLQ�WKH�

FRPPLWPHQW�RI�SURVSHFWLYH�FLWL]HQV��)LUVW��VLQFH�WKH�SOHGJH�LV�QRW�OHJDOO\�ELQGLQJ��VRPH�ZLOO�OLH�

DERXW�WKHLU�FRPPLWPHQW�WR�&DQDGD��LQ�IDFW��LW�ZLOO�OLNHO\�EH�WKH�PRUH�XQVFUXSXORXV�DSSOLFDQWV�ZKR�

GR�VR���$V�QRWHG�E\�%ODFN�-���LQ�KLV�FRQFXUULQJ�8�6��6XSUHPH�&RXUW�RSLQLRQ�LQ�West Virginia 

�������������������������������������������������
���Sauvé v Canada (Chief Electoral Officer)��>����@���6&5������SDUDV��������>7DE��R@��
���ONCA decision��SDUD�����>7DE��E@���Application decision��SDUD�����>7DE��G@��
���Benner v Canada (Secretary of State)��>����@���6&5������SDUD�����>7DE��D@��
���Sauvé v Canada (Chief Electoral Officer)��>����@���6&5������SDUD�����>7DE��R@��
���Sauvé v Canada (Chief Electoral Officer)��>����@���6&5������SDUD�����>7DE��R@��
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State Board of Education v Barnette��³>Z@RUGV�XWWHUHG�XQGHU�FRHUFLRQ�DUH�SURRI�RI�OR\DOW\�WR�

QRWKLQJ�EXW�VHOI�LQWHUHVW�´���7KHUH�LV�QR�UHDVRQ�ZK\�WKH�$SSOLFDQWV�ZRXOG�EH�OHVV�FRPPLWWHG�WR�

&DQDGD�WKDQ�DQ�LQGLYLGXDO�ZKRVH�FRQVFLHQFH�GRHV�QRW�SUHYHQW�KLP�IURP�WDNLQJ�WKH�SOHGJH��

���� 6HFRQG��WKH�OLPLWHG�HYLGHQFH�LQ�WKH�FDVH�XQDQLPRXVO\�VXJJHVWV�WKDW�WKHUH�H[LVWV�QR�UDWLRQDO�

FRQQHFWLRQ�EHWZHHQ�D�SOHGJH�RI�DOOHJLDQFH�DQG�D�FRPPLWPHQW�WR�WKH�FRXQWU\��)RU�H[DPSOH��RWKHU�

FRXQWULHV��LQFOXGLQJ�WKH�$XVWUDOLDQ�FRQVWLWXWLRQDO�PRQDUFK\��KDYH�GURSSHG�WKH�UHTXLUHPHQW�IRU�D�

SOHGJH�RI�DOOHJLDQFH�DOWRJHWKHU����7KH�JRYHUQPHQW�RI�&DQDGD�KDV�GURSSHG�WKH�SOHGJH�RI�

DOOHJLDQFH�IRU�LWV�FLYLO�VHUYDQWV��6R�KDYH�RWKHU�ERGLHV�LQ�&DQDGD����&DQDGD��D�FRXQWU\�WKDW�IRVWHUV�

IUHHGRP�RI�H[SUHVVLRQ�DQG�SHDFHIXO�SROLWLFDO�GLVVHQW��VKRXOG�DFFHSW�WKDW�WKH�$SSOLFDQWV¶�

FRQVFLHQWLRXV�REMHFWLRQ�WR�WKH�PRQDUFK\�KDV�QR�LPSDFW�RQ�WKHLU�FLWL]HQVKLS��

���� )LQDOO\��WKHUH�ZDV�QR�HYLGHQFH�WKDW�W\SLFDO�FLWL]HQVKLS�DSSOLFDQWV�HYHQ�XQGHUVWDQG�WKDW�WKH�

SOHGJH¶V�SXUSRVH�LV�WR�HQJHQGHU�³D�V\PEROLF�FRPPLWPHQW�WR�EH�JRYHUQHG�DV�D�GHPRFUDWLF�

FRQVWLWXWLRQDO�PRQDUFK\�XQOHVV�DQG�XQWLO�GHPRFUDWLFDOO\�FKDQJHG´����,Q�IDFW��EHFDXVH�WKLV�SXUSRVH�

GLIIHUV�IURP�WKH�SODLQ�PHDQLQJ�RI�WKH�ZRUGV��DSSOLFDQWV�ZLOO�OLNHO\�GLIIHU�RQ�WKHLU�XQGHUVWDQGLQJ�RI�

WKH�SOHGJH��$V�DFFHSWHG�E\�WKH�FRXUWV�EHORZ��0LFKDHO�0F$WHHU��6LPRQH�7RSH\��'URU�%DU�1DWDQ��

DQG�HYHQ�D�JRYHUQPHQW�FLYLO�VHUYDQW�KDYH�GLIIHUHQW�LQWHUSUHWDWLRQV�RI�WKH�SOHGJH����8OWLPDWHO\��LW�LV�

GLIILFXOW�WR�HVWDEOLVK�WKDW�WKH�FHUHPRQLDO�SOHGJH�LV�UDWLRQDOO\�FRQQHFWHG�WR�LWV�SXUSRVH�ZKHUH�

DSSOLFDQWV�GR�QRW�XQGHUVWDQG�WKLV�SXUSRVH�DQG�GLIIHU�RQ�WKHLU�XQGHUVWDQGLQJ�RI�WKH�SOHGJH��

���� :LWK�UHJDUGV�WR�WKH�PLQLPDO�LPSDLUPHQW�WHVW��HYHQ�LI�D�FHUHPRQLDO�SOHGJH�RI�DOOHJLDQFH�
WR�D�&DQDGLDQ�V\PERO�LV�UDWLRQDOO\�FRQQHFWHG�WR�WKH�DUWLFXODWLRQ�RI�D�FRPPLWPHQW�WR�&DQDGD��WKHUH�

DUH�PDQ\�ZD\V�WR�FRPSHO�WKH�DUWLFXODWLRQ�RI�WKLV�FRPPLWPHQW�WR�DYRLG�YLRODWLQJ�WKH�FRQVWLWXWLRQDO�

ULJKWV�RI�WKH�$SSOLFDQWV��)RU�H[DPSOH��LW�ZRXOG�EH�HDV\�WR�SURYLGH�D�UDQJH�RI�RSWLRQV�RI�&DQDGLDQ�

V\PEROV�WR�XVH�WR�DUWLFXODWH�D�FRPPLWPHQW�WR�&DQDGD��6RPH�V\PEROV��VXFK�DV�µ4XHHQ�(OL]DEHWK�

WKH�6HFRQG¶�RU�WKH�µ6XSUHPDF\�RI�*RG¶�KROG�YDULRXV�PHDQLQJV�WKDW�QHHGOHVVO\�YLRODWH�WKH�

FRQVWLWXWLRQDO�IUHHGRPV�RI�DSSOLFDQWV�IRU�FLWL]HQVKLS����7KH�JRYHUQPHQW�FRXOG�SHUPLW�WKHP�WR�

�������������������������������������������������
���West Virginia State Board of Education v Barnette� ����86�������������S�������4/��>7DE��V@��
���$IILGDYLW�RI�5DQGDOO�:KLWH��SDUDV���������>7DE��I@��
���Supra��)DFWXP�RI�WKH�$SSOLFDQWV�IRU�/HDYH�WR�$SSHDO�WR�WKLV�&RXUW��SDUDV���������
���ONCA decision��SDUD�����>7DE��G@��
���Supra��)DFWXP�RI�WKH�$SSOLFDQWV�IRU�/HDYH�WR�$SSHDO�WR�WKLV�&RXUW��SDUDV��������
���,Q�IDFW��DOWKRXJK�WKH�4XHHQ�LV�WKH�+HDG�RI�6WDWH��D�PDMRULW\�RI�&DQDGLDQV��LQFOXGLQJ�����LQ�4XHEHF��GR�QRW�VXSSRUW�
WKH�PRQDUFK\��$IILGDYLW�RI�5DQGDOO�:KLWH��SDUDV��������>7DE��I@� 
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����Syndicat Northcrest v Amselem��>����@���6&5���� �������
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����West Virginia State Board of Education v Barnette�������� ����86������4/� ��������
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������2WKHU�0DWHULDOV�
����%U\FH�(GZDUGV��³/HW�<RXU�<HD�%H�<HD��7KH�&LWL]HQVKLS�2DWK��WKH�&KDUWHU��DQG�WKH�

&RQVFLHQWLRXV�2EMHFWRU´�����������U. Toronto Fac. L. Rev.����
������
�
�

����'HUHN�6PLWK��³7KH�+HUHGLW\�2DWK�LQ�&DQDGD¶V�&LWL]HQVKLS�$FW�0XVW�%H�'HFODUHG�
2SWLRQDO�RQ�$SSHDO´�����0DU��������DYDLODEOH�DW�
KWWS���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWBLG ��������

���
�
�
�

����/pRQLG�6LURWD��³7UXH�$OOHJLDQFH��7KH�&LWL]HQVKLS�2DWK�DQG�WKH�Charter´����0D\�
������DYDLODEOH�DW�KWWS���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWBLG ��������

���
�
�

����/RUQH�6RVVLQ��³7KH��6XSUHPDF\�RI�*RG���+XPDQ�'LJQLW\�DQG�WKH�Charter of Rights 
and Freedoms´�����������UNB LJ�����

���
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�

����0LFKHO�%DVWDUDFKH��³7KH�2SLQLRQ�RI�WKH�&KLHI�-XVWLFH�RI�1RYD�6FRWLD�5HJDUGLQJ�WKH�
'HSRUWDWLRQ�RI�WKH�$FDGLDQV´�����������Ottawa L. Rev.�����
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�
�
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�

Citizenship Act��56&�������F�&����
�
DOO�UHIHUHQFHV�DUH�WR�WKH�YHUVLRQ�RI�WKH�Citizenship Act�LQ�IRUFH�RQ�6HSWHPEHU����������
�
�
3HUVRQV�ZKR�DUH�FLWL]HQV�

�������6XEMHFW�WR�WKLV�$FW��D�SHUVRQ�LV�D�FLWL]HQ�LI�

«�

�c��WKH�SHUVRQ�KDV�EHHQ�JUDQWHG�RU�DFTXLUHG�FLWL]HQVKLS�
SXUVXDQW�WR�VHFWLRQ���RU����DQG��LQ�WKH�FDVH�RI�D�SHUVRQ�
ZKR�LV�IRXUWHHQ�\HDUV�RI�DJH�RU�RYHU�RQ�WKH�GD\�WKDW�KH�LV�
JUDQWHG�FLWL]HQVKLS��KH�KDV�WDNHQ�WKH�RDWK�RI�FLWL]HQVKLS��

«�

�

�

*UDQW�RI�FLWL]HQVKLS�

�������7KH�0LQLVWHU�VKDOO�JUDQW�FLWL]HQVKLS�WR�DQ\�SHUVRQ�
ZKR�

�a��PDNHV�DSSOLFDWLRQ�IRU�FLWL]HQVKLS��

�b��LV�HLJKWHHQ�\HDUV�RI�DJH�RU�RYHU��

�c��LV�D�SHUPDQHQW�UHVLGHQW�ZLWKLQ�WKH�PHDQLQJ�RI�
VXEVHFWLRQ������RI�WKH�Immigration and Refugee 
Protection Act��DQG�KDV��ZLWKLQ�WKH�IRXU�\HDUV�
LPPHGLDWHO\�SUHFHGLQJ�WKH�GDWH�RI�KLV�RU�KHU�DSSOLFDWLRQ��
DFFXPXODWHG�DW�OHDVW�WKUHH�\HDUV�RI�UHVLGHQFH�LQ�&DQDGD�
FDOFXODWHG�LQ�WKH�IROORZLQJ�PDQQHU��

�L��IRU�HYHU\�GD\�GXULQJ�ZKLFK�WKH�SHUVRQ�ZDV�UHVLGHQW�LQ�
&DQDGD�EHIRUH�KLV�ODZIXO�DGPLVVLRQ�WR�&DQDGD�IRU�
SHUPDQHQW�UHVLGHQFH�WKH�SHUVRQ�VKDOO�EH�GHHPHG�WR�KDYH�
DFFXPXODWHG�RQH�KDOI�RI�D�GD\�RI�UHVLGHQFH��DQG�

�LL��IRU�HYHU\�GD\�GXULQJ�ZKLFK�WKH�SHUVRQ�ZDV�UHVLGHQW�
LQ�&DQDGD�DIWHU�KLV�ODZIXO�DGPLVVLRQ�WR�&DQDGD�IRU�
SHUPDQHQW�UHVLGHQFH�WKH�SHUVRQ�VKDOO�EH�GHHPHG�WR�KDYH�
DFFXPXODWHG�RQH�GD\�RI�UHVLGHQFH��

&LWR\HQV�

�������6RXV�UpVHUYH�GHV�DXWUHV�GLVSRVLWLRQV�GH�OD�SUpVHQWH�
ORL��D�TXDOLWp�GH�FLWR\HQ�WRXWH�SHUVRQQH���

…�

c��D\DQW�REWHQX�OD�FLWR\HQQHWp�²�SDU�DWWULEXWLRQ�RX�
DFTXLVLWLRQ�²�VRXV�OH�UpJLPH�GHV�DUWLFOHV���RX����HW�
D\DQW��VL�HOOH�pWDLW�kJpH�G¶DX�PRLQV�TXDWRU]H�DQV��SUrWp�OH�
VHUPHQW�GH�FLWR\HQQHWp��

«�

�

�
$WWULEXWLRQ�GH�OD�FLWR\HQQHWp�

�������/H�PLQLVWUH�DWWULEXH�OD�FLWR\HQQHWp�j�WRXWH�SHUVRQQH�
TXL��j�OD�IRLV���

a��HQ�IDLW�OD�GHPDQGH��

b��HVW�kJpH�G¶DX�PRLQV�GL[�KXLW�DQV��

c��HVW�XQ�UpVLGHQW�SHUPDQHQW�DX�VHQV�GX�SDUDJUDSKH������
GH�OD�Loi sur l’immigration et la protection des réfugiés�
HW�D��GDQV�OHV�TXDWUH�DQV�TXL�RQW�SUpFpGp�OD�GDWH�GH�VD�
GHPDQGH��UpVLGp�DX�&DQDGD�SHQGDQW�DX�PRLQV�WURLV�DQV�
HQ�WRXW��OD�GXUpH�GH�VD�UpVLGHQFH�pWDQW�FDOFXOpH�GH�OD�
PDQLqUH�VXLYDQWH���

�L��XQ�GHPL�MRXU�SRXU�FKDTXH�MRXU�GH�UpVLGHQFH�DX�
&DQDGD�DYDQW�VRQ�DGPLVVLRQ�j�WLWUH�GH�UpVLGHQW�
SHUPDQHQW��

�LL��XQ�MRXU�SRXU�FKDTXH�MRXU�GH�UpVLGHQFH�DX�&DQDGD�
DSUqV�VRQ�DGPLVVLRQ�j�WLWUH�GH�UpVLGHQW�SHUPDQHQW��

d��D�XQH�FRQQDLVVDQFH�VXIILVDQWH�GH�O¶XQH�GHV�ODQJXHV�
RIILFLHOOHV�GX�&DQDGD��
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�d��KDV�DQ�DGHTXDWH�NQRZOHGJH�RI�RQH�RI�WKH�RIILFLDO�
ODQJXDJHV�RI�&DQDGD��

�e��KDV�DQ�DGHTXDWH�NQRZOHGJH�RI�&DQDGD�DQG�RI�WKH�
UHVSRQVLELOLWLHV�DQG�SULYLOHJHV�RI�FLWL]HQVKLS��DQG�

�f��LV�QRW�XQGHU�D�UHPRYDO�RUGHU�DQG�LV�QRW�WKH�VXEMHFW�RI�D�
GHFODUDWLRQ�E\�WKH�*RYHUQRU�LQ�&RXQFLO�PDGH�SXUVXDQW�WR�
VHFWLRQ�����

5HVLGHQFH�

������$Q\�GD\�GXULQJ�ZKLFK�DQ�DSSOLFDQW�IRU�FLWL]HQVKLS�
UHVLGHG�ZLWK�WKH�DSSOLFDQW¶V�VSRXVH�ZKR�DW�WKH�WLPH�ZDV�D�
&DQDGLDQ�FLWL]HQ�DQG�ZDV�HPSOR\HG�RXWVLGH�RI�&DQDGD�LQ�
RU�ZLWK�WKH�&DQDGLDQ�DUPHG�IRUFHV�RU�WKH�IHGHUDO�SXEOLF�
DGPLQLVWUDWLRQ�RU�WKH�SXEOLF�VHUYLFH�RI�D�SURYLQFH��
RWKHUZLVH�WKDQ�DV�D�ORFDOO\�HQJDJHG�SHUVRQ��VKDOO�EH�
WUHDWHG�DV�HTXLYDOHQW�WR�RQH�GD\�RI�UHVLGHQFH�LQ�&DQDGD�
IRU�WKH�SXUSRVHV�RI�SDUDJUDSK�����c��DQG�VXEVHFWLRQ�
�������

*UDQW�RI�FLWL]HQVKLS�

����7KH�0LQLVWHU�VKDOO�JUDQW�FLWL]HQVKLS�WR�DQ\�SHUVRQ�
ZKR�LV�D�SHUPDQHQW�UHVLGHQW�ZLWKLQ�WKH�PHDQLQJ�RI�
VXEVHFWLRQ������RI�WKH�Immigration and Refugee 
Protection Act��DQG�LV�WKH�PLQRU�FKLOG�RI�D�FLWL]HQ�LI�DQ�
DSSOLFDWLRQ�IRU�FLWL]HQVKLS�LV�PDGH�WR�WKH�0LQLVWHU�E\�D�
SHUVRQ�DXWKRUL]HG�E\�UHJXODWLRQ�WR�PDNH�WKH�DSSOLFDWLRQ�
RQ�EHKDOI�RI�WKH�PLQRU�FKLOG��

:DLYHU�E\�0LQLVWHU�RQ�FRPSDVVLRQDWH�JURXQGV�

����7KH�0LQLVWHU�PD\��LQ�KLV�GLVFUHWLRQ��ZDLYH�RQ�
FRPSDVVLRQDWH�JURXQGV��

�a��LQ�WKH�FDVH�RI�DQ\�SHUVRQ��WKH�UHTXLUHPHQWV�RI�
SDUDJUDSK�����d��RU��e���

�b��LQ�WKH�FDVH�RI�D�PLQRU��WKH�UHTXLUHPHQW�UHVSHFWLQJ�DJH�
VHW�RXW�LQ�SDUDJUDSK�����b���WKH�UHTXLUHPHQW�UHVSHFWLQJ�
OHQJWK�RI�UHVLGHQFH�LQ�&DQDGD�VHW�RXW�LQ�SDUDJUDSK�����c��
RU�WKH�UHTXLUHPHQW�WR�WDNH�WKH�RDWK�RI�FLWL]HQVKLS��DQG�

�c��LQ�WKH�FDVH�RI�DQ\�SHUVRQ�ZKR�LV�SUHYHQWHG�IURP�
XQGHUVWDQGLQJ�WKH�VLJQLILFDQFH�RI�WDNLQJ�WKH�RDWK�RI�
FLWL]HQVKLS�E\�UHDVRQ�RI�D�PHQWDO�GLVDELOLW\��WKH�
UHTXLUHPHQW�WR�WDNH�WKH�RDWK��

6SHFLDO�FDVHV�

����,Q�RUGHU�WR�DOOHYLDWH�FDVHV�RI�VSHFLDO�DQG�XQXVXDO�

e��D�XQH�FRQQDLVVDQFH�VXIILVDQWH�GX�&DQDGD�HW�GHV�
UHVSRQVDELOLWpV�HW�DYDQWDJHV�FRQIpUpV�SDU�OD�FLWR\HQQHWp��

f��Q¶HVW�SDV�VRXV�OH�FRXS�G¶XQH�PHVXUH�GH�UHQYRL�HW�Q¶HVW�
SDV�YLVpH�SDU�XQH�GpFODUDWLRQ�GX�JRXYHUQHXU�HQ�FRQVHLO�
IDLWH�HQ�DSSOLFDWLRQ�GH�O¶DUWLFOH�����

3pULRGH�GH�UpVLGHQFH�

������(VW�DVVLPLOp�j�XQ�MRXU�GH�UpVLGHQFH�DX�&DQDGD�SRXU�
O¶DSSOLFDWLRQ�GH�O¶DOLQpD����c��HW�GX�SDUDJUDSKH�������WRXW�
MRXU�SHQGDQW�OHTXHO�O¶DXWHXU�G¶XQH�GHPDQGH�GH�
FLWR\HQQHWp�D�UpVLGp�DYHF�VRQ�pSRX[�RX�FRQMRLQW�GH�
IDLW�DORUV�TXH�FHOXL�FL�pWDLW�FLWR\HQ�HW�pWDLW��VDQV�DYRLU�pWp�
HQJDJp�VXU�SODFH��DX�VHUYLFH��j�O¶pWUDQJHU��GHV�IRUFHV�
DUPpHV�FDQDGLHQQHV�RX�GH�O¶DGPLQLVWUDWLRQ�SXEOLTXH�
IpGpUDOH�RX�GH�FHOOH�G¶XQH�SURYLQFH��

$WWULEXWLRQ�GH�OD�FLWR\HQQHWp�

����/H�PLQLVWUH�DWWULEXH�HQ�RXWUH�OD�FLWR\HQQHWp��VXU�
GHPDQGH�TXL�OXL�HVW�SUpVHQWpH�SDU�OD�SHUVRQQH�DXWRULVpH�
SDU�UqJOHPHQW�j�UHSUpVHQWHU�FHOXL�FL��j�O¶HQIDQW�PLQHXU�
G¶XQ�FLWR\HQ�TXL�HVW�UpVLGHQW�SHUPDQHQW�DX�VHQV�GX�
SDUDJUDSKH������GH�OD�Loi sur l’immigration et la 
protection des réfugiés��

'LVSHQVHV�

����3RXU�GHV�UDLVRQV�G¶RUGUH�KXPDQLWDLUH��OH�PLQLVWUH�D�OH�
SRXYRLU�GLVFUpWLRQQDLUH�G¶H[HPSWHU���

a��GDQV�WRXV�OHV�FDV��GHV�FRQGLWLRQV�SUpYXHV�DX[�DOLQpDV�
���d��RX�e���

b��GDQV�OH�FDV�G¶XQ�PLQHXU��GHV�FRQGLWLRQV�UHODWLYHV�VRLW�j�
O¶kJH�RX�j�OD�GXUpH�GH�UpVLGHQFH�DX�&DQDGD�
UHVSHFWLYHPHQW�pQRQFpHV�DX[�DOLQpDV����b��HW�c���VRLW�j�OD�
SUHVWDWLRQ�GX�VHUPHQW�GH�FLWR\HQQHWp��

c��GDQV�OH�FDV�G¶XQH�SHUVRQQH�LQFDSDEOH�GH�VDLVLU�OD�
SRUWpH�GX�VHUPHQW�GH�FLWR\HQQHWp�HQ�UDLVRQ�G¶XQH�
GpILFLHQFH�PHQWDOH��GH�O¶H[LJHQFH�GH�SUrWHU�FH�VHUPHQW��

&DV�SDUWLFXOLHUV�

����$ILQ�GH�UHPpGLHU�j�XQH�VLWXDWLRQ�SDUWLFXOLqUH�HW�
LQKDELWXHOOH�GH�GpWUHVVH�RX�GH�UpFRPSHQVHU�GHV�VHUYLFHV�
H[FHSWLRQQHOV�UHQGXV�DX�&DQDGD��OH�JRXYHUQHXU�HQ�
FRQVHLO�D�OH�SRXYRLU�GLVFUpWLRQQDLUH��PDOJUp�OHV�DXWUHV�
GLVSRVLWLRQV�GH�OD�SUpVHQWH�ORL��G¶RUGRQQHU�DX�PLQLVWUH�
G¶DWWULEXHU�OD�FLWR\HQQHWp�j�WRXWH�SHUVRQQH�TX¶LO�GpVLJQH��
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KDUGVKLS�RU�WR�UHZDUG�VHUYLFHV�RI�DQ�H[FHSWLRQDO�YDOXH�WR�
&DQDGD��DQG�QRWZLWKVWDQGLQJ�DQ\�RWKHU�SURYLVLRQ�RI�WKLV�
$FW��WKH�*RYHUQRU�LQ�&RXQFLO�PD\��LQ�KLV�GLVFUHWLRQ��
GLUHFW�WKH�0LQLVWHU�WR�JUDQW�FLWL]HQVKLS�WR�DQ\�SHUVRQ�DQG��
ZKHUH�VXFK�D�GLUHFWLRQ�LV�PDGH��WKH�0LQLVWHU�VKDOO�
IRUWKZLWK�JUDQW�FLWL]HQVKLS�WR�WKH�SHUVRQ�QDPHG�LQ�WKH�
GLUHFWLRQ��

6WDWHOHVVQHVV�²�EORRGOLQH�FRQQHFWLRQ�

����7KH�0LQLVWHU�VKDOO��RQ�DSSOLFDWLRQ��JUDQW�FLWL]HQVKLS�
WR�D�SHUVRQ�ZKR�

�a��LV�ERUQ�RXWVLGH�&DQDGD�DIWHU�WKH�FRPLQJ�LQWR�IRUFH�RI�
WKLV�VXEVHFWLRQ��

�b��KDV�D�ELUWK�SDUHQW�ZKR�ZDV�D�FLWL]HQ�DW�WKH�WLPH�RI�WKH�
ELUWK��

�c��LV�OHVV�WKDQ����\HDUV�RI�DJH��

�d��KDV�UHVLGHG�LQ�&DQDGD�IRU�DW�OHDVW�WKUHH�\HDUV�GXULQJ�
WKH�IRXU�\HDUV�LPPHGLDWHO\�EHIRUH�WKH�GDWH�RI�KLV�RU�KHU�
DSSOLFDWLRQ��

�e��KDV�DOZD\V�EHHQ�VWDWHOHVV��DQG�

�f��KDV�QRW�EHHQ�FRQYLFWHG�RI�DQ\�RI�WKH�IROORZLQJ�
RIIHQFHV��

�L��D�WHUURULVP�RIIHQFH��DV�GHILQHG�LQ�VHFWLRQ���RI�WKH�
Criminal Code��

�LL��DQ�RIIHQFH�XQGHU�VHFWLRQ��������RU����RI�WKH�Criminal 
Code��

�LLL��DQ�RIIHQFH�XQGHU�VXEVHFWLRQ������RU�DQ\�RI�VHFWLRQV���
DQG����WR����RI�WKH�Security of Information Act��RU�

�LY��D�FRQVSLUDF\�RU�DQ�DWWHPSW�WR�FRPPLW��EHLQJ�DQ�
DFFHVVRU\�DIWHU�WKH�IDFW�LQ�UHODWLRQ�WR��RU�DQ\�FRXQVHOOLQJ�
LQ�UHODWLRQ�WR��DQ�RIIHQFH�UHIHUUHG�WR�LQ�VXESDUDJUDSK��LL��
RU��LLL���

1R�RDWK�UHTXLUHG�

����$�SHUVRQ�ZKR�LV�JUDQWHG�FLWL]HQVKLS�XQGHU�VXEVHFWLRQ�
����LV�QRW�UHTXLUHG�WR�WDNH�WKH�RDWK�RI�FLWL]HQVKLS��

�

5LJKWV�DQG�REOLJDWLRQV�

OH�PLQLVWUH�SURFqGH�DORUV�VDQV�GpODL�j�O¶DWWULEXWLRQ��

$SDWULGLH���GURLW�GH�VDQJ�

����/H�PLQLVWUH�DWWULEXH��VXU�GHPDQGH��OD�FLWR\HQQHWp�j�
TXLFRQTXH�UHPSOLW�OHV�FRQGLWLRQV�VXLYDQWHV���

a��LO�HVW�Qp�j�O¶pWUDQJHU�DSUqV�O¶HQWUpH�HQ�YLJXHXU�GX�
SUpVHQW�SDUDJUDSKH��

b��O¶XQ�GH�VHV�SDUHQWV�QDWXUHOV�DYDLW�TXDOLWp�GH�FLWR\HQ�DX�
PRPHQW�GH�VD�QDLVVDQFH��

c��LO�HVW�kJp�GH�PRLQV�GH�YLQJW�WURLV�DQV��

d��LO�D�UpVLGp�DX�&DQDGD�SHQGDQW�DX�PRLQV�WURLV�DQV�DX�
FRXUV�GHV�TXDWUH�DQV�SUpFpGDQW�OD�GDWH�GH�VD�GHPDQGH��

e��LO�D�WRXMRXUV�pWp�DSDWULGH��

f��LO�Q¶D�MDPDLV�pWp�GpFODUp�FRXSDEOH�GH�O¶XQH�GHV�
LQIUDFWLRQV�VXLYDQWHV���

�L��O¶LQIUDFWLRQ�GH�WHUURULVPH�DX�VHQV�GH�O¶DUWLFOH���GX�
Code criminel��

�LL��O¶LQIUDFWLRQ�YLVpH�DX[�DUWLFOHV��������RX����GX�Code 
criminel��

�LLL��O¶LQIUDFWLRQ�YLVpH�DX�SDUDJUDSKH������RX�j�O¶XQ�GHV�
DUWLFOHV���HW����j����GH�OD�Loi sur la protection de 
l’information��

�LY��OH�FRPSORW�RX�OD�WHQWDWLYH�HQ�YXH�GH�FRPPHWWUH�
O¶LQIUDFWLRQ�YLVpH�DX[�VRXV�DOLQpDV��LL��RX��LLL��RX��
UHODWLYHPHQW�j�XQH�WHOOH�LQIUDFWLRQ��OD�FRPSOLFLWp�DSUqV�OH�
IDLW�RX�O¶HQFRXUDJHPHQW�j�OD�SHUSpWUDWLRQ��

$XFXQ�VHUPHQW�H[LJp�

����/D�SHUVRQQH�j�TXL�OD�FLWR\HQQHWp�HVW�DWWULEXpH�DX�WLWUH�
GX�SDUDJUDSKH�����Q¶HVW�SDV�WHQXH�GH�SUrWHU�OH�VHUPHQW�GH�
FLWR\HQQHWp��

�

�

�
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���$�FLWL]HQ��ZKHWKHU�RU�QRW�ERUQ�LQ�&DQDGD��LV�HQWLWOHG�WR�
DOO�ULJKWV��SRZHUV�DQG�SULYLOHJHV�DQG�LV�VXEMHFW�WR�DOO�
REOLJDWLRQV��GXWLHV�DQG�OLDELOLWLHV�WR�ZKLFK�D�SHUVRQ�ZKR�
LV�D�FLWL]HQ�XQGHU�SDUDJUDSK������a��LV�HQWLWOHG�RU�VXEMHFW�
DQG�KDV�D�OLNH�VWDWXV�WR�WKDW�RI�VXFK�SHUVRQ��

�

$SSOLFDWLRQ�IRU�FHUWLILFDWH�RI�FLWL]HQVKLS�

��������6XEMHFW�WR�DQ\�UHJXODWLRQV�PDGH�XQGHU�SDUDJUDSK�
���i���WKH�0LQLVWHU�VKDOO�LVVXH�D�FHUWLILFDWH�RI�FLWL]HQVKLS�
WR�DQ\�FLWL]HQ�ZKR�KDV�PDGH�DSSOLFDWLRQ�WKHUHIRU��

,VVXH�RI�FHUWLILFDWH�

����:KHQ�DQ�DSSOLFDWLRQ�XQGHU�VHFWLRQ���RU�����RU�
VXEVHFWLRQ�������LV�DSSURYHG��WKH�0LQLVWHU�VKDOO�LVVXH�D�
FHUWLILFDWH�RI�FLWL]HQVKLS�WR�WKH�DSSOLFDQW��

:KHQ�HIIHFWLYH�

����$�FHUWLILFDWH�LVVXHG�SXUVXDQW�WR�WKLV�VHFWLRQ�GRHV�QRW�
WDNH�HIIHFW�XQWLO�WKH�SHUVRQ�WR�ZKRP�LW�LV�LVVXHG�KDV�
FRPSOLHG�ZLWK�WKH�UHTXLUHPHQWV�RI�WKLV�$FW�DQG�WKH�
UHJXODWLRQV�UHVSHFWLQJ�WKH�RDWK�RI�FLWL]HQVKLS��

�
�

6&+('8/(�
�6HFWLRQ�����

2$7+�25�$)),50$7,21�2)�&,7,=(16+,3�
,�VZHDU��or�DIILUP��WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�
DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG��
4XHHQ�RI�&DQDGD��+HU�+HLUV�DQG�6XFFHVVRUV��DQG�WKDW�,�
ZLOO�IDLWKIXOO\�REVHUYH�WKH�ODZV�RI�&DQDGD�DQG�IXOILO�P\�
GXWLHV�DV�D�&DQDGLDQ�FLWL]HQ��

'URLWV�HW�REOLJDWLRQV�

���7RXW�FLWR\HQ��TX¶LO�VRLW�Qp�RX�QRQ�DX�&DQDGD��MRXLW�GHV�
GURLWV��SRXYRLUV�HW�DYDQWDJHV�FRQIpUpV�DX[�FLWR\HQV�TXL�
RQW�FHWWH�TXDOLWp�DX[�WHUPHV�GH�O¶DOLQpD�����a���LO�HVW�
DVVXMHWWL�DX[�PrPHV�GHYRLUV��REOLJDWLRQV�HW�
UHVSRQVDELOLWpV��HW�VRQ�VWDWXW�HVW�OH�PrPH��

�

'HPDQGHV�pPDQDQW�GH�FLWR\HQV�

��������6RXV�UpVHUYH�GHV�UqJOHPHQWV�G¶DSSOLFDWLRQ�GH�
O¶DOLQpD���i���OH�PLQLVWUH�GpOLYUH�XQ�FHUWLILFDW�GH�
FLWR\HQQHWp�DX[�FLWR\HQV�TXL�HQ�IRQW�OD�GHPDQGH��

'pOLYUDQFH�DX[�QRXYHDX[�FLWR\HQV�

����/H�PLQLVWUH�GpOLYUH�XQ�FHUWLILFDW�GH�FLWR\HQQHWp�DX[�
SHUVRQQHV�GRQW�OD�GHPDQGH�SUpVHQWpH�DX�WLWUH�GHV�DUWLFOHV�
��RX�����RX�GX�SDUDJUDSKH�������D�pWp�DSSURXYpH��

(QWUpH�HQ�YLJXHXU�

����/H�FHUWLILFDW�GpOLYUp�HQ�DSSOLFDWLRQ�GX�SUpVHQW�DUWLFOH�
QH�SUHQG�HIIHW�TX¶HQ�WDQW�TXH�O¶LQWpUHVVp�V¶HVW�FRQIRUPp�
DX[�GLVSRVLWLRQV�GH�OD�SUpVHQWH�ORL�HW�DX[�UqJOHPHQWV�
UpJLVVDQW�OD�SUHVWDWLRQ�GX�VHUPHQW�GH�FLWR\HQQHWp��

�
�

$11(;(�
�DUWLFOH�����

6(50(17�'(�&,72<(11(7e�
-H�MXUH�ILGpOLWp�HW�VLQFqUH�DOOpJHDQFH�j�6D�0DMHVWp�OD�
5HLQH�(OL]DEHWK�'HX[��5HLQH�GX�&DQDGD��j�VHV�KpULWLHUV�
HW�VXFFHVVHXUV�HW�MH�MXUH�G¶REVHUYHU�ILGqOHPHQW�OHV�ORLV�GX�
&DQDGD�HW�GH�UHPSOLU�OR\DOHPHQW�PHV�REOLJDWLRQV�GH�
FLWR\HQ�FDQDGLHQ��
$)),50$7,21�62/(11(//(�
-¶DIILUPH�VROHQQHOOHPHQW�TXH�MH�VHUDL�ILGqOH�HW�SRUWHUDL�
VLQFqUH�DOOpJHDQFH�j�6D�0DMHVWp�OD�5HLQH�(OL]DEHWK�'HX[��
5HLQH�GX�&DQDGD��j�VHV�KpULWLHUV�HW�VXFFHVVHXUV��TXH�
M¶REVHUYHUDL�ILGqOHPHQW�OHV�ORLV�GX�&DQDGD�HW�TXH�MH�
UHPSOLUDL�OR\DOHPHQW�PHV�REOLJDWLRQV�GH�FLWR\HQ�
FDQDGLHQ��

�

�

�
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Interpretation Act��56&�������F�,����
�
*HQHUDO�GHILQLWLRQV�

��������,Q�HYHU\�HQDFWPHQW��

… 

“oath”�DQG�“sworn”�
©�VHUPHQW�ª�

“oath”�LQFOXGHV�D�VROHPQ�DIILUPDWLRQ�RU�
GHFODUDWLRQ�ZKHQ�WKH�FRQWH[W�DSSOLHV�WR�DQ\�
SHUVRQ�E\�ZKRP�DQG�WR�DQ\�FDVH�LQ�ZKLFK�D�
VROHPQ�DIILUPDWLRQ�RU�GHFODUDWLRQ�PD\�EH�PDGH�
LQVWHDG�RI�DQ�RDWK��DQG�LQ�WKH�VDPH�FDVHV�WKH�
H[SUHVVLRQ�³VZRUQ´�LQFOXGHV�WKH�H[SUHVVLRQ�
³DIILUPHG´�RU�³GHFODUHG´��

…�

'pILQLWLRQV�G¶DSSOLFDWLRQ�JpQpUDOH�

��������/HV�GpILQLWLRQV�TXL�VXLYHQW�V¶DSSOLTXHQW�
j�WRXV�OHV�WH[WHV��

«�

« serment »�
³RDWK´�DQG�³VZRUQ´�

« serment »�2QW�YDOHXU�GH�VHUPHQW�OD�
GpFODUDWLRQ�RX�O¶DIILUPDWLRQ�VROHQQHOOH�GDQV�OHV�
FDV�R��LO�HVW�SUpYX�TX¶HOOHV�SHXYHQW�HQ�WHQLU�OLHX�
HW�R��O¶LQWpUHVVp�D�OD�IDFXOWp�GH�OHV�\�VXEVWLWXHU��
OHV�IRUPXODWLRQV�FRPSRUWDQW�OHV�YHUEHV�
©�GpFODUHU�ª�RX�©�DIILUPHU�ª�pTXLYDOHQW�GqV�ORUV�
j�FHOOHV�TXL�FRPSRUWHQW�O¶H[SUHVVLRQ�©�VRXV�
VHUPHQW�ª��

…�
�
�
�

Public Service of Ontario Act��������6�2��������&KDSWHU�����6FKHGXOH�$�
�
2DWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH�

���������(YHU\�SXEOLF�VHUYDQW�VKDOO�VZHDU�RU�DIILUP�KLV�RU�
KHU�DOOHJLDQFH�WR�WKH�&URZQ�DV�SUHVFULEHG�XQGHU�FODXVH���
�����F���

6HUPHQW�RX�DIILUPDWLRQ�VROHQQHOOH�G¶DOOpJHDQFH�

���������&KDTXH�IRQFWLRQQDLUH�MXUH�RX�DIILUPH�
VROHQQHOOHPHQW�VRQ�DOOpJHDQFH�j�OD�&RXURQQH�VHORQ�FH�
TXL�HVW�SUHVFULW�HQ�YHUWX�GH�O¶DOLQpD�������F����

�
�
�

Oaths and Affirmations��2QWDULR�5HJXODWLRQ��������
�
2DWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH�

���������7KH�IROORZLQJ�RDWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH�WR�
WKH�&URZQ�LV�SUHVFULEHG�IRU�WKH�SXUSRVHV�RI�VXEVHFWLRQ���
����RI�WKH�$FW��

�³,�VZHDU��RU�VROHPQO\�DIILUP��WKDW�,�ZLOO�EH�IDLWKIXO�DQG�
EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�
6HFRQG��or the reigning sovereign for the time being���
KHU�KHLUV�DQG�VXFFHVVRUV�DFFRUGLQJ�WR�ODZ��6R�KHOS�PH�
*RG���2PLW�WKLV�SKUDVH�LQ�DQ�DIILUPDWLRQ��´�

6HUPHQW�RX�DIILUPDWLRQ�VROHQQHOOH�G¶DOOpJHDQFH�

���������/H�VHUPHQW�RX�O¶DIILUPDWLRQ�VROHQQHOOH�
G¶DOOpJHDQFH�j�OD�&RXURQQH�TXL�VXLW�HVW�SUHVFULW�SRXU�
O¶DSSOLFDWLRQ�GX�SDUDJUDSKH�������GH�OD�/RL���

�³-H�MXUH��RX�M¶DIILUPH�VROHQQHOOHPHQW��TXH�MH�VHUDL�ILGqOH�
HW�TXH�MH�SRUWHUDL�VLQFqUH�DOOpJHDQFH�j�6D�0DMHVWp�OD�UHLQH�
(OL]DEHWK�,,��ou au souverain régnant���j�VHV�KpULWLHUV�HW�
j�VHV�VXFFHVVHXUV�FRQIRUPpPHQW�j�OD�ORL��$LQVL�'LHX�PH�
VRLW�HQ�DLGH���2PHWWUH�FHWWH�GHUQLqUH�SKUDVH�SRXU�XQH�
DIILUPDWLRQ��´�

�
�
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The Civil Service Act��&&60�F�&����
�
2DWKV�DQG�DIILUPDWLRQV��

������������([FHSW�ZKHUH�RWKHUZLVH�GLUHFWHG�E\�WKH�
FRPPLVVLRQ��DQG�VXEMHFW�WR�VXFK�FRQGLWLRQV�DV�DUH�
SUHVFULEHG�E\�WKH�FRPPLVVLRQ��HYHU\�SHUVRQ�KHUHDIWHU�
DSSRLQWHG�WR��RU�HPSOR\HG�LQ��D�SRVLWLRQ�ZKR�KDV�QRW�
DOUHDG\�GRQH�VR�VKDOO�WDNH��

�D��WKH�RDWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH��

«�

6HUPHQWV�HW�DIILUPDWLRQV�VROHQQHOOHV��

������������6DXI�GpFLVLRQ�FRQWUDLUH�GH�OD�&RPPLVVLRQ�HW�
VRXV�UpVHUYH�GHV�FRQGLWLRQV�TX
HOOH�SHXW�LPSRVHU��XQH�
SHUVRQQH�QRPPpH�RX�HPSOR\pH�j�XQ�SRVWH�GH�OD�IRQFWLRQ�
SXEOLTXH�GRLW��VL�HOOH�QH�O
D�SDV�GpMj�IDLW��SUrWHU�OHV�
VHUPHQWV�RX�IDLUH�OHV�DIILUPDWLRQV�VROHQQHOOHV�TXL�
VXLYHQW����

D��OH�VHUPHQW�RX�O
DIILUPDWLRQ�VROHQQHOOH�G
DOOpJHDQFH��

«�

�
Public Officers Act��&&60�F�3����

�
2DWK�RU�DIILUPDWLRQ�RI�DOOHJLDQFH�

������������7KH�IROORZLQJ�IRUP�VKDOO�EH�WKDW�RI�WKH�RDWK�RU�
DIILUPDWLRQ�RI�DOOHJLDQFH�WR�EH�DGPLQLVWHUHG�WR��DQG�WDNHQ�
E\��HYHU\�SHUVRQ�LQ�WKH�SURYLQFH��ZKR��HLWKHU�RI�KLV�RZQ�
DFFRUG�RU�LQ�FRPSOLDQFH�ZLWK�DQ\�ODZIXO�UHTXLUHPHQW�
PDGH�RQ�KLP�RU�LQ�REHGLHQFH�WR�WKH�GLUHFWLRQV�RI�DQ\�$FW�
RI�WKH�/HJLVODWXUH��GHVLUHV�WR�WDNH�DQ�RDWK�RU�DIILUPDWLRQ�
RI�DOOHJLDQFH��DQG�WKH�RDWK�RU�DIILUPDWLRQ�PD\�EH�
DGPLQLVWHUHG�E\�DQ\�SHUVRQ�DXWKRUL]HG�E\�The Manitoba 
Evidence Act�WR�WDNH�DIILGDYLWV�LQ�WKH�SURYLQFH��RU�
ODZIXOO\�DXWKRUL]HG�HLWKHU�E\�YLUWXH�RI�RIILFH�RU�E\�
VSHFLDO�FRPPLVVLRQ�IURP�WKH�&URZQ�IRU�WKDW�SXUSRVH���

,��������������GR�VROHPQO\�VZHDU��RU�DIILUP��WKDW�,�ZLOO�EH�
IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU��RU�+LV��0DMHVW\�
�QDPLQJ�WKH�UHLJQLQJ�VRYHUHLJQ�IRU�WKH�WLPH�EHLQJ���KHU�
�RU�KLV��KHLUV�DQG�VXFFHVVRUV��DFFRUGLQJ�WR�ODZ��6R�KHOS�
PH�*RG����2PLW�ODVW�IRXU�ZRUGV�ZKHUH�SHUVRQ�DIILUPV���

)RUPXOH��

������������4XLFRQTXH�SUrWH�OH�VHUPHQW�RX�IDLW�O
DIILUPDWLRQ�
VROHQQHOOH�G
DOOpJHDQFH��GH�VRQ�SURSUH�DFFRUG�RX�SRXU�VH�
FRQIRUPHU�j�XQH�H[LJHQFH�OpJDOH�TXL�OXL�HVW�LPSRVpH�RX�
HQFRUH�SRXU�REpLU�DX[�GLVSRVLWLRQV�G
XQH�ORL�GH�OD�
/pJLVODWXUH��GRLW�OH�IDLUH�VHORQ�OD�IRUPXOH�ILJXUDQW�FL�
GHVVRXV���

©�-H���������������MXUH��RX�DIILUPH��VROHQQHOOHPHQW�TXH�MH�
VHUDL�ILGqOH�HW�SRUWHUDL�YUDLH�DOOpJHDQFH�j�6D�0DMHVWp�
�LQVFULUH�LFL�OH�QRP�GX�VRXYHUDLQ�GH�O
pSRTXH���j�VHV�
KpULWLHUV�HW�j�VHV�VXFFHVVHXUV��FRQIRUPpPHQW�j�OD�
ORL���4XH�'LHX�PH�VRLW�HQ�DLGH��ª���2PHWWUH�OHV�VL[�
GHUQLHUV�PRWV�GDQV�OH�FDV�G
XQH�DIILUPDWLRQ�VROHQQHOOH����

6RQW�KDELOLWpV�j�IDLUH�SUrWHU�OH�VHUPHQW�RX�j�IDLUH�IDLUH�
O
DIILUPDWLRQ�VROHQQHOOH�G
DOOpJHDQFH��OHV�SHUVRQQHV�j�TXL�
OD�Loi sur la preuve au Manitoba�GRQQH�FRPSpWHQFH�
SRXU�UHFHYRLU�OHV�DIILGDYLWV�HW�OHV�SHUVRQQHV�FRPSpWHQWHV�
SRXU�FH�IDLUH�HQ�YHUWX�GH�OHXU�FKDUJH�RX�G
XQ�PDQGDW�
VSpFLDO�GH�OD�&RXURQQH�j�FHWWH�ILQ��

�
Police Act��56%&�������F�����

�
Oaths and affirmations 

��������$�SHUVRQ�PXVW�WDNH�DQ�RDWK�RU�DIILUPDWLRQ�LQ�WKH�SUHVFULEHG�IRUP�EHIRUH�WKDW�SHUVRQ�DVVXPHV�RIILFH��H[HUFLVHV�
DQ\�SRZHU�RU�SHUIRUPV�DQ\�GXW\�RU�IXQFWLRQ�DV�DQ\�RI�WKH�IROORZLQJ�XQGHU�WKLV�$FW��

�D��DQ�RIILFHU��

�E��D�E\ODZ�HQIRUFHPHQW�RIILFHU��

�F��D�PHPEHU�RI�D�ERDUG�RU�FRPPLWWHH��

�G��WKH�GLUHFWRU��

�H��DQ\�SHUVRQ�HPSOR\HG�RU�UHWDLQHG�E\��RU�HQJDJHG�DQG�UHWDLQHG�E\��WKH�GLUHFWRU��

�
�
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Police Oath/Solemn Affirmation Regulation��%&�5HJ����������
�

Form of oath or solemn affirmation  

���)RU�WKH�SXUSRVHV�RI�VHFWLRQ����RI�WKH�Police Act��WKH�IROORZLQJ�DUH�WR�EH�XVHG�DV�WKH�IRUPV�RI�RDWK�RU�VROHPQ�
DIILUPDWLRQ��DV�DSSOLFDEOH���

�D��IRU�DQ�RIILFHU�RWKHU�WKDQ�DQ�HQIRUFHPHQW�RIILFHU��

,����������������.[name]��GR�>VZHDU�VROHPQO\�DIILUP@�WKDW���

��,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG��4XHHQ�RI�&DQDGD��+HU�+HLUV�
DQG�6XFFHVVRUV���

��,�ZLOO��WR�WKH�EHVW�RI�P\�SRZHU��FDXVH�WKH�SHDFH�WR�EH�NHSW�DQG�SUHYHQW�DOO�RIIHQFHV�DJDLQVW�WKH�SHUVRQV�DQG�
SURSHUWLHV�RI�+HU�0DMHVW\
V�VXEMHFWV���

��,�ZLOO�IDLWKIXOO\��KRQHVWO\�DQG�LPSDUWLDOO\�SHUIRUP�P\�GXWLHV�DV����������������������������������[office]����

�E��IRU�DQ�HQIRUFHPHQW�RIILFHU�RU�E\ODZ�HQIRUFHPHQW�RIILFHU��

,����������������.[name]��GR�>VZHDU�VROHPQO\�DIILUP@�WKDW���

��,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG��4XHHQ�RI�&DQDGD��+HU�+HLUV�
DQG�6XFFHVVRUV���

��,�ZLOO�IDLWKIXOO\��KRQHVWO\�DQG�LPSDUWLDOO\�SHUIRUP�P\�GXWLHV�DV�������������������������������[office]����

�

�
�

Police Act��616�������F����
�
2DWK�RI�RIILFH�

����������$�SHUVRQ�DSSRLQWHG�DV�D�PHPEHU�RI�WKH�3URYLQFLDO�3ROLFH�VKDOO�WDNH�WKH�RDWK�RU�DIILUPDWLRQ�SUHVFULEHG�E\�WKH�
UHJXODWLRQV��

�
�
�

Police Regulations��16�5HJ����������
�
2DWK�RI�RIILFH�IRU�PHPEHU�

�����7KH�RDWK�RI�RIILFH�RU�DIILUPDWLRQ�UHTXLUHG�IRU�D�PHPEHU�LV�SUHVFULEHG�DV�)RUP����

�
�
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)RUP�����2DWK�RI�2IILFH�IRU�0HPEHU�RI�3ROLFH�'HSDUWPHQW�
6HFWLRQ����RI�WKH�Police Regulations�

,��BBBBBBBBBBBBBBBBBBB���GR�VROHPQO\��select one��VZHDU�DIILUP�WKDW�,�ZLOO�ZHOO�DQG�WUXO\�VHUYH�RXU�6RYHUHLJQ�/DG\�
WKH�4XHHQ�DQG�KHU�KHLUV�DQG�VXFFHVVRUV�DFFRUGLQJ�WR�ODZ��DV�D�PHPEHU�RI�WKH�BBBBBBBBBBBBBBBBBBB�3ROLFH�
'HSDUWPHQW�ZLWKRXW�IDYRXU��DIIHFWLRQ��PDOLFH�RU�LOO�ZLOO�DQG�WKDW�,�ZLOO��WR�WKH�EHVW�RI�P\�SRZHU��FDXVH�WKH�SHDFH�WR�EH�
NHSW�DQG�SUHVHUYHG��DQG�ZLOO�SUHYHQW�DOO�RIIHQFHV�DJDLQVW�WKH�SHUVRQV�DQG�SURSHUWLHV�RI�+HU�0DMHVW\¶V�VXEMHFWV��DQG�
WKDW�,�ZLOO�QRW��H[FHSW�LQ�WKH�GLVFKDUJH�RI�P\�GXWLHV��GLVFORVH�WR�DQ\�SHUVRQ�DQ\�PDWWHU�RU�HYLGHQFH�ZKLFK�PD\�FRPH�
WR�P\�QRWLFH�WKURXJK�P\�HPSOR\PHQW��DQG�WKDW�ZKLOH�,�FRQWLQXH�WR�KROG�RIILFH�,�ZLOO��WR�WKH�EHVW�RI�P\�MXGJHPHQW��
VNLOO��NQRZOHGJH��DQG�DELOLW\��FDUU\�RXW��GLVFKDUJH�DQG�SHUIRUP�DOO�WKH�GXWLHV�RI�P\�RIILFH�IDLWKIXOO\��LPSDUWLDOO\�DQG�
DFFRUGLQJ�WR�WKH�Police Act�RU�DQ\�RWKHU�$FW��DQG�DQ\�UHJXODWLRQ�UXOH�RU�E\�ODZ���select one��VR�KHOS�PH�*RG�,�VR�
DIILUP��

6ZRUQ�WR�$IILUPHG�DW��
LQ�WKH�&RXQW\�RI��
3URYLQFH�RI�1RYD�6FRWLD��RQ�
BBBBBBBBBBBBBBBB����BBB��
EHIRUH�PH��
�
BBBBBBBBBBBBBBBBBBBBBBBBBBBB�
$�&RPPLVVLRQHU�RI�2DWKV�LQ�DQG�IRU�
WKH�3URYLQFH�RI�1RYD�6FRWLD�

��
��
��
��
��
��
��BBBBBBBBBBBBBBBBBBBBBBBBBBBB�

�

�
�

Police Act��������66����������F�3�������
�
0HPEHUV�

�������%HIRUH�HQWHULQJ�RQ�WKH�GXWLHV�RI�D�PHPEHU��D�PHPEHU�RI�D�SROLFH�VHUYLFH�VKDOO�WDNH�DQG�VXEVFULEH�WR�DQ�RDWK�RU�
DIILUPDWLRQ�LQ�WKH�IRUP�SUHVFULEHG�LQ�WKH�UHJXODWLRQV�EHIRUH�D�SHUVRQ�DXWKRUL]HG�WR�DGPLQLVWHU�DQ�RDWK�RU�DIILUPDWLRQ�����

����8QOHVV�RWKHUZLVH�LQGLFDWHG�LQ�KLV�RU�KHU�DSSRLQWPHQW��D�PHPEHU�KDV�WKH�SRZHU�DQG�WKH�UHVSRQVLELOLW\�WR��

�D��SHUIRUP�DOO�GXWLHV�WKDW�DUH�DVVLJQHG�WR�FRQVWDEOHV�RU�SHDFH�RIILFHUV�LQ�UHODWLRQ�WR������������������

�L��WKH�SUHVHUYDWLRQ�RI�SHDFH��

�LL��WKH�SUHYHQWLRQ�RI�FULPH�DQG�RIIHQFHV�DJDLQVW�WKH�ODZV�LQ�IRUFH�LQ�WKH�PXQLFLSDOLW\��DQG�

�LLL��WKH�DSSUHKHQVLRQ�RI�FULPLQDOV��RIIHQGHUV�DQG�RWKHUV�ZKR�PD\�ODZIXOO\�EH�WDNHQ�LQWR�FXVWRG\�������������

�E��H[HFXWH�DOO�ZDUUDQWV�DQG�SHUIRUP�DOO�GXWLHV�DQG�VHUYLFHV�XQGHU�RU�LQ�UHODWLRQ�WR�WKHP�WKDW��SXUVXDQW�WR�WKH�ODZV�LQ�
IRUFH�LQ�WKH�PXQLFLSDOLW\��PD\�ODZIXOO\�EH�H[HFXWHG�DQG�SHUIRUPHG�E\�FRQVWDEOHV�RU�SHDFH�RIILFHUV��DQG�

�F��SHUIRUP�DOO�GXWLHV�WKDW�PD\�ODZIXOO\�EH�SHUIRUPHG�E\�FRQVWDEOHV�RU�SHDFH�RIILFHUV�LQ�UHODWLRQ�WR�WKH�HVFRUWLQJ�DQG�
FRQYH\DQFH�RI�SHUVRQV�LQ�ODZIXO�FXVWRG\�WR�DQG�IURP�FRXUWV��SODFHV�RI�FRQILQHPHQW��FRUUHFWLRQDO�IDFLOLWLHV�RU�FDPSV��
KRVSLWDOV�RU�RWKHU�SODFHV��

����8QOHVV�RWKHUZLVH�LQGLFDWHG�LQ�WKH�PHPEHU¶V�DSSRLQWPHQW��D�PHPEHU�KDV�DXWKRULW\�WR�H[HUFLVH�WKH�SRZHUV�DQG�
SHUIRUP�WKH�GXWLHV�PHQWLRQHG�LQ�VXE�VHFWLRQ�����WKURXJKRXW�6DVNDWFKHZDQ��

�

2DWK�RU�DIILUPDWLRQ�������

����$�VSHFLDO�FRQVWDEOH��EHIRUH�HQWHULQJ�RQ�WKH�GXWLHV�RI�D�VSHFLDO�FRQVWDEOH��VKDOO�WDNH�DQG�VXEVFULEH�WR�DQ�RDWK�RU�
DIILUPDWLRQ�LQ�WKH�IRUP�SUHVFULEHG�LQ�WKH�UHJXODWLRQV�EHIRUH�D�SHUVRQ�DXWKRUL]HG�WR�DGPLQLVWHU�DQ�RDWK�RU�DIILUPDWLRQ��

Municipal Police Recruiting Regulations��������556�F�3�������5HJ���
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2DWKV�RI�RIILFH������
�
�������7KH�RDWK�RU�DIILUPDWLRQ�WR�EH�WDNHQ�RU�VXEVFULEHG�WR�SXUVXDQW�WR�VXEVHFWLRQ�������RU�VHFWLRQ����RI�WKH�$FW��LV�WR�
EH�LQ�)RUP����
�
«�
�

)250���
>6HFWLRQ����DQG�6XEVHFWLRQ������@�

2DWK�RI�3ROLFH�
�

,��BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB��QDPH���GR�VZHDU��RU�VROHPQO\�DIILUP��XSRQ�P\�DSSRLQWPHQW�DV�D�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB��SRVLWLRQ��LQ�WKH�BBBBBBBBBBBBBBBBB��SROLFH�VHUYLFH��WKDW�,�ZLOO��ZLWKRXW�
IDYRXU�RU�DIIHFWLRQ��PDOLFH�RU�LOO�ZLOO��WR�WKH�EHVW�RI�P\�DELOLW\�DQG�NQRZOHGJH��ZHOO�DQG�WUXO\�VHUYH�+HU�0DMHVW\�WKH�
4XHHQ��XSKROG�WKH�SULQFLSOHV�LQ�WKH�&DQDGLDQ�&KDUWHU�RI�5LJKWV�DQG�)UHHGRPV��SUHVHUYH�WKH�SHDFH��SUHYHQW�FULPH�DQG�
RWKHU�RIIHQFHV��HQIRUFH�WKH�ODZ�DQG�RWKHUZLVH�GLVFKDUJH�WKH�GXWLHV�RI�P\�RIILFH�IDLWKIXOO\�DQG�DFFRUGLQJ�WR�ODZ��6R�
KHOS�PH�*RG��
 

�
�

Forms of Oath Regulation��1%�5HJ�������
�
���7KH�IROORZLQJ�RDWK�RI�RIILFH�VKDOO�EH�PDGH�LQ�ZULWLQJ�
EHIRUH�D�MXGJH�RI�WKH�3URYLQFLDO�&RXUW�E\�HDFK�SHUVRQ�
DSSRLQWHG�DV�D�PHPEHU�RI�D�SROLFH�IRUFH�DQG�LW�VKDOO�EH�
ILOHG�ZLWK�WKH�FKLHI�RI�SROLFH�RI�WKDW�SROLFH�IRUFH��
�
2$7+�2)�2)),&(�
�
&$1$'$�
�
3529,1&(�2)�1(:�%5816:,&.�
�
,�������������������������������������������������������������������GR�VZHDU�WKDW�
,�ZLOO�ZHOO�DQG�WUXO\�VHUYH�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�
,,��+HU�+HLUV�DQG�6XFFHVVRUV��LQ�WKH�RIILFH�RI�SROLFH�
RIILFHU�IRU�WKH�3URYLQFH�RI�1HZ�%UXQVZLFN�ZLWKRXW�
IDYRXU�RU�DIIHFWLRQ��PDOLFH�RU�LOOZLOO�DQG�WKDW�,�ZLOO�WR�WKH�
EHVW�RI�P\�SRZHU�FDXVH�WKH�SHDFH�WR�EH�NHSW�DQG�
SUHVHUYHG�DQG�ZLOO�SUHYHQW�DOO�RIIHQFHV�DJDLQVW�WKH�
SHUVRQV�DQG�SURSHUW\�RI�+HU�0DMHVW\¶V�VXEMHFWV�DQG�
DJDLQVW�DOO�WKH�ODZV�HQIRUFHDEOH�LQ�WKH�3URYLQFH�RI�1HZ�
%UXQVZLFN�DQG�WKDW�ZKLOH�,�FRQWLQXH�WR�KROG�WKLV�RIILFH��,�
ZLOO�WR�WKH�EHVW�RI�P\�VNLOO��DELOLW\�DQG�NQRZOHGJH�
GLVFKDUJH�DOO�WKH�GXWLHV�WKHUHRI�IDLWKIXOO\�DFFRUGLQJ�WR�WKH�
ODZ��6R�KHOS�PH�*RG��
6:251�72�EHIRUH�PH�DW�
�
BBBBBBBBBBBBBBBBBB�LQ�WKH�
�
&RXQW\�RI�BBBBBBBBBBBBBB�
�
WKLVBBBBBBBBBBBBBB�GD\�RI�BBBBBBBBBBBBBBBBBB���
�
BBBBBBBBBBBBBB�����BBBBB�

���&KDTXH�SHUVRQQH�QRPPpH�PHPEUH�G¶XQ�FRUSV�GH�
SROLFH�GRLW�SUrWHU��SDU�pFULW��GHYDQW�XQ�MXJH�GH�OD�&RXU�
SURYLQFLDOH��OH�VHUPHQW�G¶HQWUpH�HQ�IRQFWLRQ�TXL�VXLW��HW�
FH�VHUPHQW�GRLW�rWUH�GpSRVp�DXSUqV�GX�FKHI�GH�SROLFH�GH�
FH�FRUSV�SROLFLHU��
�
6(50(17�'¶(175e(�(1�)21&7,21�
�
&$1$'$�
�
3529,1&(�'8�1289($8�%5816:,&.�
�
0RL�����������������������������������������������������MH�MXUH�GH�VHUYLU�
FRUUHFWHPHQW�HW�VLQFqUHPHQW�6D�0DMHVWp�OD�5HLQH�
(OL]DEHWK�,,��VHV�KpULWLHUV�HW�VXFFHVVHXUV��GDQV�PHV�
IRQFWLRQV�G¶DJHQW�GH�SROLFH�SRXU�OD�SURYLQFH�GX�
1RXYHDX�%UXQVZLFN�VDQV�IDYRULWLVPH�QL�SUpIpUHQFH��VDQV�
PDOLFH�QL�PDXYDLVH�YRORQWp�HW�GH�YRLU��DX�PHLOOHXU�GH�
PHV�FDSDFLWpV��DX�PDLQWLHQ�HW�j�OD�VDXYHJDUGH�GH�OD�SDL[�
HW�GH�SUpYHQLU�OHV�LQIUDFWLRQV�FRQWUH�OHV�SHUVRQQHV�HW�
FRQWUH�OHV�ELHQV�GHV�SHUVRQQHV�TXL�VRQW�GHV�VXMHWV�GH�6D�
0DMHVWp�GH�PrPH�TXH�OHV�LQIUDFWLRQV�DX[�ORLV�H[pFXWRLUHV�
GDQV�OD�SURYLQFH�GX�1RXYHDX�%UXQVZLFN��7DQW�TXH�
M¶H[HUFHUDL�FHV�IRQFWLRQV�M¶H[pFXWHUDL��FRQIRUPpPHQW�j�OD�
ORL��OHV�WkFKHV�TXL�V¶\�UDSSRUWHQW�DX�PHLOOHXU�GH�PD�
FRQQDLVVDQFH��GH�PD�FDSDFLWp�HW�GH�PRQ�KDELOLWp��4XH�
'LHX�PH�VRLW�HQ�DLGH��
�
6(50(17�35Ç7e�GHYDQW�PRL�
�
jBBBBBBBBBBBBBBBBBBBBBBBBB�
�
GDQV�OH�FRPWp�GHBBBBBBBBBBBBB�
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-XGJH�RI�WKH�3URYLQFLDO�
&RXUW� �

�

�
FHBBBBBBBBBBBBBBBBB�MRXU�GHBBBBBBBBBBBBBBBBBBBB���
�
��BBBBB�
��
��
��

-XJH�GH�OD�&RXU�SURYLQFLDOH

�
�

Police Act��56$�������F�3����
�
$SSRLQWPHQWV�RI�FKLHIV�RI�SROLFH�DQG�SROLFH�RIILFHUV�

��������7KH�FRPPLVVLRQ�VKDOO��IRU�D�SROLFH�VHUYLFH��

����������������������������D�����DSSRLQW�WKH�FKLHI�RI�SROLFH��VXEMHFW�WR�VXEVHFWLRQ��������DQG�

����������������������������E�����DSSRLQW�SROLFH�RIILFHUV��

�������7KH�LQLWLDO�DSSRLQWPHQW�RI�DQ\�LQGLYLGXDO�DV�FKLHI�RI�SROLFH�PXVW�EH�UDWLILHG�E\�FRXQFLO��

�����1RWZLWKVWDQGLQJ�VXEVHFWLRQ������WKH�FRPPLVVLRQ�PD\�GHOHJDWH�WKH�SRZHU�WR�DSSRLQW�SROLFH�RIILFHUV�RWKHU�WKDQ�D�
FKLHI�RI�SROLFH�WR�WKH�FKLHI�RI�SROLFH��

�����(DFK�SROLFH�RIILFHU�DSSRLQWHG�XQGHU�WKLV�VHFWLRQ�VKDOO��EHIRUH�FRPPHQFLQJ�KLV�RU�KHU�GXWLHV��WDNH�WKH�RDWK�VHW�RXW�
LQ�6FKHGXOH����

�����6XEMHFW�WR�WKH�UHJXODWLRQV��WKH�FRPPLVVLRQ�PD\�HVWDEOLVK�D�SUREDWLRQDU\�SHULRG�RI�VHUYLFH�IRU�D�SHUVRQ�ZKR�LV�

����������������������������D�����DSSRLQWHG�WR�WKH�SROLFH�VHUYLFH�DV�D�SROLFH�RIILFHU��RU�

����������������������������E�����DSSRLQWHG�WR�RU�SURPRWHG�WR�D�SRVLWLRQ�RU�D�KLJKHU�UDQN�ZLWKLQ�WKH�SROLFH�VHUYLFH��

6FKHGXOH����
2DWK�RI�$OOHJLDQFH�DQG�2IILFH�

�3ROLFH�2IILFHUV�DQG�2WKHU�3HDFH�2IILFHUV��

,��BBBBBBBBBBBBBBBBBBBBBBBBBBBB��VZHDU�WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�
(OL]DEHWK�WKH�6HFRQG��KHU�KHLUV�DQG�VXFFHVVRUV��DFFRUGLQJ�WR�ODZ��LQ�WKH�RIILFH�RI�BBBBBBBBBBBBBBBBBBBBBB�IRU�WKH�
BBBBBBBBBBBBBBBBBBBBBBBB�RI�BBBBBBBBBBBBBBBBBBBB�DQG�WKDW�,�ZLOO�GLOLJHQWO\��IDLWKIXOO\�DQG�WR�WKH�EHVW�RI�P\�
DELOLW\�H[HFXWH�DFFRUGLQJ�WR�ODZ�WKH�RIILFH�RI�BBBBBBBBBBBBBBBBBBBBBBBBB��DQG�ZLOO�QRW��H[FHSW�LQ�WKH�GLVFKDUJH�RI�
P\�GXWLHV��GLVFORVH�WR�DQ\�SHUVRQ�DQ\�PDWWHU�RU�HYLGHQFH�WKDW�PD\�FRPH�WR�P\�QRWLFH�WKURXJK�P\�WHQXUH�LQ�WKLV�
RIILFH��VR�KHOS�PH�*RG���

6ZRUQ�EHIRUH�PH�LQ�WKH������������������������RI���
����������������LQ�WKH�3URYLQFH�RI�$OEHUWD��WKLV���
���������GD\�RI�������������������������������������������������
������������������������������������������������������������������������������������������������������������������
�&RPPLVVLRQHU�IRU�2DWKV������������������������������������������������6LJQDWXUH�
LQ�DQG�IRU�WKH�3URYLQFH�RI�$OEHUWD��������������
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Legal Profession Act��5�6�$��������F��/���

$GPLVVLRQ�WR�EDU�DQG�HQUROPHQW�DV�PHPEHU��

��������:KHQ�WKH�([HFXWLYH�'LUHFWRU�KDV�DSSURYHG�WKH�HQUROPHQW�RI�D�SHUVRQ�XQGHU�VHFWLRQ��������RU����RU�WKH�
%HQFKHUV�KDYH�DSSURYHG�WKH�HQUROPHQW�RI�D�SHUVRQ�XQGHU�VHFWLRQ�����DQG�WKH�SUHVFULEHG�HQUROPHQW�IHH�KDV�EHHQ�SDLG��
WKH�([HFXWLYH�'LUHFWRU�VKDOO�LVVXH�D�FHUWLILFDWH�WR�WKDW�HIIHFW�GLUHFWHG�WR�D�FOHUN�RI�WKH�&RXUW�RI�4XHHQ¶V�%HQFK�RU�RI�
WKH�3URYLQFLDO�&RXUW��

�����:KHQ�WKH�FHUWLILFDWH�RI�WKH�([HFXWLYH�'LUHFWRU�KDV�EHHQ�GHOLYHUHG�WR�WKH�FOHUN��WKH�DSSOLFDQW�IRU�HQUROPHQW�VKDOO��
ZLWKLQ���\HDUV�DIWHU�WKH�GDWH�RI�WKH�FHUWLILFDWH��WDNH�DQG�VXEVFULEH�EHIRUH�D�MXGJH�RU�MXGJHV�RI�WKH�&RXUW�RI�4XHHQ¶V�
%HQFK�RU�RI�WKH�3URYLQFLDO�&RXUW��LQ�RSHQ�FRXUW��

����������������������������������D�����DQ�RDWK�RI�DOOHJLDQFH�LQ�WKH�IRUP�SUHVFULEHG�E\�WKH�Oaths of Office Act��

����������������������������������E�����WKH�RIILFLDO�RDWK�SUHVFULEHG�E\�WKH�Oaths of Office Act��DQG�

����������������������������������F�����DQ\�RWKHU�RDWK�SUHVFULEHG�E\�WKH�UXOHV��

�

Oaths of Office Act��56$�������F�2���

2DWK�RI�DOOHJLDQFH��

�������:KHQ�E\�D�VWDWXWH�RI�$OEHUWD�D�SHUVRQ�LV�UHTXLUHG�WR�WDNH�DQ�RDWK�RI�DOOHJLDQFH�LW�VKDOO�EH�WDNHQ�LQ�WKH�IROORZLQJ�
IRUP��

� � ,������������������������������VZHDU�WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�
(OL]DEHWK�WKH�6HFRQG��KHU�KHLUV�DQG�VXFFHVVRUV��DFFRUGLQJ�WR�ODZ��

� � � � � � 6R�KHOS�PH�*RG��

�����:KHUH�WKH�QDPH�RI�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�WKH�6HFRQG�LV�H[SUHVVHG�LQ�WKH�IRUP��WKH�QDPH�RI�WKH�6RYHUHLJQ�
DW�WKH�WLPH�WKDW�WKH�RDWK�LV�WDNHQ�VKDOO�EH�VXEVWLWXWHG�WKHUHIRU�LI�GLIIHUHQW��

�

Law Society Act��������61/�������F�/�����

(QUROPHQW�DV�VROLFLWRU��

� ������ �����$�SHUVRQ�ZKR�LV�HQWLWOHG�WR�EH�HQUROOHG�LQ�WKH�VRFLHW\�PD\�EH�HQUROOHG�DV�D�VROLFLWRU�RI�WKH�
6XSUHPH�&RXUW���

� ����� �8SRQ�SURGXFWLRQ�WR�D�MXGJH�RI�WKH�7ULDO�'LYLVLRQ�RI�D�FHUWLILFDWH�RI�HQWLWOHPHQW�WR�EH�HQUROOHG�LQ�WKH�
VRFLHW\�LVVXHG�E\�WKH�YLFH�SUHVLGHQW�XQGHU�WKLV�$FW��WKH�MXGJH�VKDOO�HQGRUVH�KLV�RU�KHU�DXWKRUL]DWLRQ�RQ�WKH�FHUWLILFDWH�
DQG�WKH�MXGJH�VKDOO�HQUROO�WKH�SHUVRQ�QDPHG�LQ�WKH�FHUWLILFDWH�DV�D�VROLFLWRU�RI�WKH�6XSUHPH�&RXUW���
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� ����� �7KHUH�VKDOO�EH�LVVXHG��XQGHU�WKH�VHDO�RI�WKH�6XSUHPH�&RXUW��D�FHUWLILFDWH�RI�DQ�HQUROPHQW�XQGHU�
VXEVHFWLRQ������DQG�WKH�GRFXPHQWV�XSRQ�ZKLFK�DQ�DXWKRUL]DWLRQ�RI�DGPLVVLRQ�ZDV�REWDLQHG�VKDOO�EH�ILOHG�DQG�UHWDLQHG�
RQ�UHFRUG�LQ�WKH�6XSUHPH�&RXUW���

� ����� �%HIRUH�HQUROPHQW�DV�D�VROLFLWRU��WKH�SHUVRQ�DSSO\LQJ�VKDOO�WDNH�DQG�VLJQ�WKH�RDWK�RU�DIILUPDWLRQ�RI�
DOOHJLDQFH�DQG�WKH�IROORZLQJ�RDWK�RU�DIILUPDWLRQ�EHIRUH�D�MXGJH�RI�WKH�7ULDO�'LYLVLRQ�LQ�RSHQ�FRXUW���

� ��,���������������������������������GR�VZHDU�>DIILUP@�WKDW�,�ZLOO�WUXO\�DQG�KRQHVWO\�FRQGXFW�P\VHOI�LQ�WKH�SUDFWLFH�RI�D�
VROLFLWRU�DFFRUGLQJ�WR�WKH�EHVW�RI�P\�NQRZOHGJH�DQG�DELOLW\����:KHUH�DQ�RDWK�LV�WDNHQ��DGG��6R�KHOS�PH�*RG�����

�

Oaths of Office Act��561/�������F�2���

2DWK�RI�$OOHJLDQFH��

� ����� �7KH�2DWK�RI�$OOHJLDQFH�VKDOO�EH�LQ�WKH�IROORZLQJ�IRUP���

� � �� ��,��BBBBBBBBBBBBBB��VZHDU�WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�
4XHHQ�(OL]DEHWK�WKH�6HFRQG�+HU�+HLUV�DQG�6XFFHVVRUV��DFFRUGLQJ�WR�ODZ��VR�KHOS�PH�*RG�����

�

Legal Profession Act��563(,�������F�/�����

��������$Q�DSSOLFDQW�IRU�UHJLVWUDWLRQ�DV�D�PHPEHU�VKDOO��XSRQ�UHFHLSW�RI�WKH�QRWLILFDWLRQ�WKDW�KLV�RU�KHU�DSSOLFDWLRQ�KDV�
EHHQ�DFFHSWHG��PDNH�DSSOLFDWLRQ�LQ�WKH�PDQQHU�SUHVFULEHG�E\�WKH�UHJXODWLRQV�WR�D�MXGJH�RI�WKH�6XSUHPH�&RXUW�IRU�
DGPLQLVWUDWLRQ�RI�WKH�RDWKV�RI�RIILFH����������������������������
�
����7KH�MXGJH�VKDOO��XSRQ�UHFHLSW�RI�D�FHUWLILFDWH�IURP�WKH�VHFUHWDU\�WUHDVXUHU�VWDWLQJ�WKDW�WKH�DSSOLFDQW�KDV�FRPSOLHG�
ZLWK�WKLV�$FW�DQG�WKDW�KLV�RU�KHU�DSSOLFDWLRQ�IRU�PHPEHUVKLS�KDV�EHHQ�DFFHSWHG��DGPLQLVWHU�WKH�IROORZLQJ�RDWKV�WR�WKH�
DSSOLFDQW��
�
�D��³,���QDPH�RI�DSSOLFDQW���GR�VZHDU�WKDW�,�ZLOO�EH�IDLWKIXO�DQG�EHDU�WUXH�DOOHJLDQFH�WR�+HU�0DMHVW\�4XHHQ�(OL]DEHWK�
WKH�6HFRQG��RU�DV�WKH�FDVH�PD\�EH���+HU�KHLUV�DQG�VXFFHVVRUV��DFFRUGLQJ�WR�ODZ��6R�+HOS�0H�*RG�´�
�
�E��³,���QDPH�RI�DSSOLFDQW���GR�VROHPQO\�DQG�VLQFHUHO\�VZHDU�WKDW�,�ZLOO�IDLWKIXOO\�DQG�KRQHVWO\�IXOILOO�WKH�GXWLHV�ZKLFK�
GHYROYH�XSRQ�PH�DV�D�EDUULVWHU��VROLFLWRU�DQG�DWWRUQH\��RU�DV�D�PHPEHU�RI�WKH�/DZ�6RFLHW\�RI�3ULQFH�(GZDUG�,VODQG��
DQG�WKDW�,�ZLOO�DV�D�EDUULVWHU��VROLFLWRU�DQG�DWWRUQH\�FRQGXFW�DOO�FDXVHV�DQG�PDWWHUV�IDLWKIXOO\�DQG�WR�WKH�EHVW�RI�P\�
DELOLW\��,�ZLOO�QRW�VHHN�WR�GHVWUR\�DQ\�SHUVRQ
V�SURSHUW\��,�ZLOO�QRW�SURPRWH�VXLWV�XSRQ�IULYRORXV�SUHWHQFHV��,�ZLOO�QRW�
SHUYHUW�WKH�ODZ�WR�IDYRXU�RU�SUHMXGLFH�DQ\�SHUVRQ��EXW�LQ�DOO�WKLQJV�FRQGXFW�P\VHOI�WUXO\�DQG�ZLWK�LQWHJULW\��LQ�ILQH��
WKH�6RYHUHLJQ
V�LQWHUHVWV�DQG�WKDW�RI�P\�IHOORZ�FLWL]HQV�,�ZLOO�XSKROG�DQG�PDLQWDLQ�DFFRUGLQJ�WR�WKH�ODZ�LQ�IRUFH�LQ�
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444.  

05-CV-301832-PD3 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

BETWEEN: 

MICHAEL MCATEER, SIMONE E. A. TOPEY AND 
DROR BAR-NATAN 

Applicants 

And 

THE ATTORNEY GENERAL OF CANADA 

Respondent 

AFFIDAVIT OF RELL DESHAW 

I, ReII DeShaw, Manager, Citizenship Legislation and Program Policy, of the 
City of Ottawa, in the Regional Municipality of Ottawa-Carleton, SWEAR 
THAT: 

1. I am currently employed in the position of Manager, Citizenship 
Legislation and Program Policy with the Department of Citizenship and 
Immigration. I have been with the Department since 2004 and have 
been in my current position since October 2010. My responsibilities 
include supervising a team to lead the development of citizenship 
policy. Specifically, I support a team to make policy changes related to 
citizenship issues, provide advice on policy positions for internal and 
external parties and make legislative and regulatory changes related to 
the Citizenship Act. Prior to that date, I was employed by Citizenship 
and Immigration in the positions of Policy Manager in the Biometrics 
Project and Policy Manager in the Social Policy Division in the 
Immigration Branch at different times. All of the documents attached to 
my affidavit are documents prepared in the ordinary course of 

ii 
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operations of the Department of Citizenship and Immigration, or 
Statistics Canada (where so attributed). 

2. I have attached to my affidavit a table showing the number of new 
Canadian citizens (ie: those who become citizens in the year shown) 
on a year by year basis from 1947 to June 2010, which is the latest 
compilation that is available. The table is marked as Exhibit "A" to my 
affidavit.  These statistics were compiled by the Operational 
Management and Coordination Branch (OMC) of the Department of 
Citizenship and Immigration based on information kept by the 
Department. I believe these statistics accurately reflect the number of 
new Canadian citizens on a year-by-year basis. These statistics are 
compiled for the purpose of monitoring the number of people that have 
been granted Canadian citizenship since the first Canadian Citizenship 
Act of 1947 and for historical comparisons through time. 

3. Attached to my affidavit and marked as Exhibit "B" is a table showing 
the 'take up' rate of citizenship amongst eligible permanent residents in 
Canada for the years shown. This information is publicly available on 
the Statistics Canada website. The percentage (ex.: 85.1 per cent in 
2006) was calculated by Statistics Canada and is the percentage of the 
foreign-born who were eligible for Canadian citizenship in 2006 and 
that had naturalized. Eligible permanent residents are those who have 
lived in Canada as permanent residents for at least three years. 2011 
Census data on immigration including citizenship is not currently 
available but is expected to be released in the Spring of 2013. 

4. The bottom table on Exhibit "B" is also taken from a publicly available 
Statistics Canada web-site and shows (on the bottom line item) the 
relative 'take up' rates for the United States, Australia and the United 
Kingdom, as well as for Canada, which clearly has the highest 'take 
up' rate of all of those countries. The table also reflects citizenship 
eligibility in those countries as well as the percentage of 'foreign born' 
to the population as a whole. 

5. The foregoing information as compiled by Statistics Canada, in part on 
information maintained by the Department of Citizenship and 
Immigration I believe to be accurate. This information is regularly 
compiled by Statistics Canada and is regularly used by the Department 
of Citizenship and Immigration for comparison with other countries to 
inform policy development. It is also used when CIC needs to provide 
information and report to different organisations for example, for the 
ICC (Intergovernmental Consultations on migration, asylum and 
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refugees), a forum for intergovernmental information exchange and 
policy debate on issues of relevance to the management of 
international migratory flows, of which Canada is a member. 

6. Attached as Exhibit "C" to my affidavit is a table current to August of 
2012 showing all 54 Commonwealth countries, whether they are a 
'realm', (indigenous) monarch or a republic, and whether in each case, 
an oath to Queen Elizabeth is contained in their respective oaths of 
citizenship. This information was compiled by the Department, from 
publicly available sources, to the extent available. It is evident that of 
the 12 Commonwealth countries (not including the UK) which are 
'realms' or constitutional monarchies, for which the information could 
be located, the sole country whose oath does not mention the Queen 
is Australia. While Papua New Guinea's oath mentions the Queen, 
taking the oath is optional. In contrast, one of the countries which is a 
republic (Gambia) maintains an oath to the Queen in its oath of 
citizenship. 

7. Attached as Exhibit "D" to my affidavit is a document showing the 
oaths of citizenship for Australia, New Zealand, the United States and 
the United Kingdom, which was compiled by the Department, based on 
publicly available information. 

8. Attached as Exhibit "E" to my affidavit is a blank copy of the "Notice to 
Appear — To Take the Oath of Citizenship" (two pages) which contains 
the wording of the oath of Citizenship. This Notice to Appear is sent to 
all persons who have been granted citizenship to convoke them to 
attend their citizenship ceremony. A person does not become a 
Canadian citizen until they have taken the oath of citizenship. A 
person aged 14 and over who is granted citizenship does not become 
a Canadian citizen until they have taken the oath of citizenship (with 
the exception of those applying for citizenship under the adoption or 
statelessness grant provision). Under section 5(3) of the Citizenship 
Act the Minister has the discretion to waive the requirement to take the 
oath where an individual is unable to understand the significance of 
taking the oath due to a mental disability or for minors applying as 
adults for grants of citizenship. This version of the Notice has been in 
use since 2008. A version dating from 2000 was retrieved and also 
contains the specific wording of the oath.  Research in CIC 
departmental archives to try to find earlier versions of this notice were 
inconclusive.  Furthermore, in the 1980's and the 1990's, the 
citizenship program was not part of the current CIC department, but 
under a Secretary of State, rendering the research for those decades 
very difficult. 
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4.4 

9 . Attached as Exhibit "F" to my affidavit is a copy of the book entitled 
"Discover Canada" which is the current study guide sent to all persons 
who make application to become a Canadian citizen. The wording of 
the oath is reproduced on the first page of this book. This book is 
available electronically, as are previous versions (all of which contain 
the wording of the oath) as far back as 2002, and previous versions 
going back to 1997 are also available in hard copy only. All of these 
versions (previously entitled 'A Look at Canada') contain the wording of 
the oath. Research for earlier versions of the study guide to Canadian 
citizenship led us to similar obstacles as for the Notice to Appear of the 
paragraph above. However, a booklet entitled "Guide for Canadian 
Citizenship" which was addressed "for those who have filed, or who will 
soon file their application to become citizens of Canada" dated from 
1963 was found and included the oath of citizenship. 

10.Attached as Exhibit "G" to my affidavit is a copy of the publicly 
available Operational Bulletin 359 dated December 12, 2011 entitled: 
"Requirements for candidates to be seen taking the Oath of Citizenship 
at a ceremony and procedures for candidates with full or partial face 
coverings." 

11.Attached as Exhibit "H" to my affidavit is a copy of the news release of 
Citizenship and Immigration Canada issued for the July 1, 2011 
citizenship ceremony at which the Duke and Duchess of Cambridge 
officiated and the news release issued for the citizenship ceremony 
held May 21, 2012 at which the Prince of Wales and the Duchess of 
Cornwall officiated. 

12.Attached as Exhibit "I" to my affidavit are a copy of the transcript of the 
citizenship ceremony held July 1, 2011, the transcript of a news 
conference held with Minister Kenney and others on June 29, 2011 in 
advance of the citizenship ceremony officiated by the Duke and 
Duchess of Cambridge, and of a subsequent media interview with 
Minister Kenney after the ceremony was held. 

13. This affidavit is sworn in support of the Attorney General's defence to 
the applicants' challenge to the constitutionality of the oath to the 
Queen as a condition of acquiring Canadian citizenship and for no 
other or improper purpose. 

f=4.,  

164



SWORN before me at the City of 
Ottawa in the Province of Ontario 
on January 30, 2013. 

p_eg.  

er for Taking Affidavits  ReII DeShaw 
ucIn fle Sinnarncr. 
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This is Exhibit `F" men ioned 

and referred to in the Affidavit of 
Rell Deshaw. 

SWORN before me this 30r—  day 
of January, 2013. 

sioner for takinqa day 
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The Rights and Responsibilities of Citize 

-  

167



I swear (or affirm) 
That I will be faithful 
And bear true allegiance 
To Her Majesty Queen Viz.: Dan t‘- e.St:Lor,d 

Queen of Canada 
Her Heirs and Successors 
And that I will faithfully observe 
The laws of Canada 

fulbljny duties as a  ;lion ci 

afeallfrance. g- 
Malesté Ia togne gIibeLh Pet, A 

ne  na 
ses h4riders ft 644,ccg55  
tte obselve rai tldOlfirlfnt fr 11015  04 

Rliqi 19YOlein#r? %le e rem 
r. e citgyen cana4 -  

Understanding the Oath 
In Canada, we profess our loyalty to a person who represents all Canadians and not to a document such 
as a constitution, a banner such as a flag, or a geopolitical entity such as a country. In our constitutional 
monarchy, these elements are encompassed by the Sovereign (Queen or King). It is a remarkably simple 
yet powerful principle: Canada is personified by the Sovereign just as the Sovereign is personified by 

Canada. 
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