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    Donald et al. v. The Board of Education for the City of

                        Hamilton et al.

 

 

                        [1945] O.R. 518

 

 

                            ONTARIO

                       [COURT OF APPEAL.]

             HENDERSON, GILLANDERS and ROACH JJ.A.

                         JUNE 6, 1945.

 

 

 Schools -- Discipline -- Rights of Boards and Teachers

-- Patriotic Exercises -- Requiring Salute to Flag and Singing

of National Anthem -- Conscientious Objections -- The Public

Schools Act, R.S.O. 1937, c. 357, ss. 2, 5, 7(1), 89, 103(a),

(i) -- The High Schools Act R.S.O. 1937, c. 360, s. 1

-- REgulations under The Department of Education Act, R.S.O.

1937, c. 356, s. 4(a), respecting Public and High Schools.

 

 Under the relevant statutes and regulations pupils in public

or high schools who (or whose parents or guardians) object on

religious grounds to saluting the flag or singing the national

anthem are entitled to refrain from participating in these

exercises without forfeiting their right to attend school.

Since the Act and the regulations clearly recognize a right to

refrain from taking part in "religious exercises", without

defining that term, or specifying what is included in it or

excluded from it, the Court cannot take to itself the right to

say that it does not include the saluting of the flag or the

singing of the national anthem, or that such exercises have no

religious or devotional significance; to do so might well be to

deny that religious freedom which the statutes and regulations

are intended to protect.  West Virginia State Board of

Education et al. v. Barnette, et al. (1943), 319 U.S. 624 at

632; The People of the State of New York v. Sandstorm, et al.

(1939), 279 N.Y. 523 at 535, quoted and applied.
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 Judgment of HOPE J., [1944] O.R. 475, reversed.

 

 AN APPEAL by the plaintiffs from the judgment of HOPE J.,

[1944] O.R. 475, [1944] 4 D.L.R. 227, dismissing the action.

The facts are stated in the reasons for judgment.

 

 15th and 16th March and 11th April 1945.  The appeal was

heard by HENDERSON, GILLANDERS and ROACH JJ.A.

 

 W. Glen How, for the plaintiffs, appellants:  Neither the

respondent Board nor any school teacher employed by it has

either the authority or the responsibility in law forcibly to

require the infant appellants to sing or to participate in the

singing of three verses of the hymn or prayer constituting the

national anthem, or to participate in the saluting of the flag.

Participation in these two exercises is contrary to the

religious beliefs of the appellants, and by virtue of The

Public Schools Act, R.S.O. 1937, c. 357, s. 7(1) and The High

Schools Act, R.S.O. 1937, c. 360, s. 8(1) and Reg. 12(1)(a) of

the Regulations respecting High Schools and Collegiate

Institutes, they are justified in their refusal to participate.

The Public Schools Act gives a definite statutory right to a

parent to have his child attend school.  There is no right

vested in the respondent Board permitting it to draw up rules

and stipulate that non-compliance with them means exclusion

from the schools.  [HENDERSON J.A.:  You say that the Board

exceeded its powers under the statute, but why would you

consider those exercises religious?]  [ROACH J.A.:  Do you say

that if these acts are sincerely believed by the appellants to

be religious acts, they should be so regarded by the Court?]

Yes, the appellants believe that the Bible is the word of God

and they must be obedient to it, and they consider the flag is

an emblem of the state.  [HENDERSON J.A.:  I have assumed that

this action was founded upon the appellants' right with respect

to certain religious practices.  Are the beliefs of the

appellants purely individual or do they subscribe to a system

of religion like other sects?]  These appellants belong to a

religious sect known as "Jehovah's Witnesses".  If a child has

a conscientious objection to any such exercises as the one in

question, the respondent Board could not force the child to

participate under the penalty of ejection.  [GILLANDERS J.A.:
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The statute does not say that the parent or child can determine

in his own mind what constitutes a religious exercise; it is a

matter of fact.]  These are state-maintained schools set up for

educating the children of the Province.  These beliefs are

religious, and consequently, we are within s. 7 of The Public

Schools Act.  Within the understanding of the appellants these

are religious exercises, and within the minds of other

reasonable men there is a religious connotation to those

exercises.  [HENDERSON J.A.:  Why couldn't anyone salute the

flag without offending his conscience?  Your argument is that

believers in this religion do not think they owe honour or

respect to anyone but God.]  The respondent says that the

appellants are not sincere in their beliefs and that the

designation of the school regulations precludes the claim that

the ceremonies here objected to can be religious. This

proposition has been fully discussed in the case of Adelaide

Company of Jehovah's Witnesses Incorporated v. The Commonwealth

(1943), 67 C.L.R. 116. [HENDERSON J.A.:  I do not understand

how you connect this exercise with religion, or how the

ordinary respect you are asked to pay to a person who occupies

a position of honour can have religious significance.]  The

appellants consider the flag an "image" within the meaning of

Exodus, XX, 4-5, and as for the singing of the national anthem,

there is a prayer voiced therein which is incompatible with the

belief and hope which they hold in the early coming of the new

world.  Many people other than Jehova's Witnesses are prepared

to admit that the blind adulation of the symbol of the state is

a form of idolatry; Minersville School District et al. v.

Gobitis et al. (1939), 108 Fed. (2d) 683, reversed 310 U.S.

586.  According to the beliefs of the appellants, their entire

service is due to God.  [ROACH J.A.:  Why cannot a Jehovah's

Witness honour his parent and similarly pay respect to the

flag:  Surely neither act would be considered one of adoration.

You are confusing honour and adoration.]  [HENDERSON J.A.:

Surely it is nothing more than a gesture of respect in questio

which in no way interferes with their other right of religious

freedom.]  Symbolism or a salute or any other form of respect

in question is in the mind of the person giving it.  In the

case of a super-patriot, it might be a form of worship.  It is

important to know the intent in the mind of those setting up

the regulations. As far as the appellants are concerned, their
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understanding of the prescribed acts is that they have a

definite religious aspect.  In their minds it is not purely a

gesture of respect.  If it is purely a matter of greeting, it

is all the more unreasonable to insist that unless there be

compliance, the children would be ejected from the school.  It

would mean in this case that because the appellants are being

sincere and honest, they are being penalized for their beliefs.

The infant appellant testified that if he saluted the flag he

was attributing salvation to the state.  [GILLANDERS J.A.:  I

fail to follow how by saluting the flag he can ascribe

salvation to the state.  If the flag were set up as a deity it

would be quite different.]  The appellants feel they are being

asked to worship. [HENDERSON J.A.:  Your argument is clear that

what may be a mere act of politeness on the part of one man,

may be a religious exercise of another.]  When it can be shown

that there is a definite religious objection, that is not

entirely the belief of the individual, it is no longer a matter

of caprice.  [ROACH J.A.:  If the state said to your clients:

"In saluting the flag, all we ask of you as to pay a measure

of respect", would your clients still refuse?]  Yes, they would

say it is not for the state to decide as regards their

consciences.  The singing of the anthem and the salute of the

flage are devotions to religion.

 

 This is an infringement of personal liberty, which should be

guarded by the state:  Rossi v. Lord Provost, &c, Edinburgh et

al., [1905] A.C. 21. There is a statutory guarantee that no

child shall have his religious freedom jeopardized.  In

addition, there is the common law responsibility and the right

of the parent to teach his child and to provide such spiritual

instruction as is in his belief most apt to work to the welfare

of the infant:  In re Scanlan (1888), 57 L.J. Ch. 718.  The

regulations as sought to be enforced are inconsistent with the

Act in that for the sake of certain possible, but not proved,

advantages, an attempt is made to deny all other rights and

privileges under the said statute.  This would inevitably lead

to the citizen suffering from abuses by officials:  Bell v.

Graham; Marshall v. Graham (1907), 76 L.J.K.B. 690.  In

Hardwick v. Board of School Trustees of Fruitridge School Dist.

(1921), 205 Pac. 49, the California Court of Appeals was

obliged to consider the validity of an attempt by a school
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board to introduce dancing in their school in the face of

religious objections to it.  When the ceremony is enforced

against conscientious objectors it is more likely to defeat

than to accomplish high purposes.  The attempt to make this

patriotic ceremony one of compulsion, on threat of expulsion,

is beyond the powers of the school board.

 

 [GILLANDERS J.A.:  It is necessary to remember, regarding

American cases, that the Constitution guarantees certain rights

to American citizens which may govern the facts in each case.]

 

 The principles of British law require a construction

consonant with the maintenance of freedom of worship in its

broadest form, regardless of the unusual or dissentient quality

of the belief.  The infant appellants demonstrate true loyalty

and love of country and the flag by standing firmly for the

principles of liberty for which it stands.

 

 O.M. Walsh, K.C., for the defendants, respondents:  Our case

is based upon the statutes of Ontario and the regulations

enacted thereunder. If this Court concludes that it is a

patriotic gesture to sign the national anthem and salute the

flag, then the Legislature has provided that these acts shall

be done.  The Public Schools Act, R.S.O. 1937, c. 357, s.

103(a) invests the principal with power to prescribe ways of

encouraging loyalty to country.  [HENDERSON J.A.:  The case of

West Virginia State Board of Education et al. v. Barnett et al.

(1943), 319 U.S. 624 impresses me very much.  These American

cases are founded upon the written Constitution of the United

States, specifically the 1st and 14th amendments thereto.  In

those enactments, freedom of religious thought is guaranteed to

American citizens in the United States. Is not a British

subject guaranteed at least as much freedom of thought as an

American citizen in similar circumstances?  How can you say the

legislature may interfere?]  We must confine the question to

our laws.  American cases are based on constitutional

questions.  Here the sole question to be determined is whether

or not the singing of the national anthem and the saluting of

the flag are patriotic or religious exercises.  Both are

patriotic exercises, and it is imperative for the respondent

and its teachers to see that such patriotic exercises are

19
45

 C
an

LI
I 1

17
 (O

N 
CA

)

18

5



carried out.  The appellant's contention is that if they are

convinced that their consciences will be injured by a state

law, then the state law must get out of the way.  A chaotic

condition would arise if individuals were allowed to assert

their superiority to a state law.  By statutory provision the

legislature has determined that the singing of the national

anthem is not a religious exercise and, therefore, it follows

that it was the imperative duty of the respondent and its

teachers to see that each pupil actively participated in the

exercise.  The two American cases cited by the appellants at

the trial, namely Minersville School District et al. v. Gobitis

et al. (1940), 310 U.S. 586, and the Barnette case supra, were

decisions based on the power of the respective school boards to

make the salute a legal duty on a constitutional basis and,

therefore, are not applicable to the issues on review in this

appeal.  The appellants recognize the authority of the state

only when it does not conflict with their religious

convictions.  [ROACH J.A.:  Counsel for the appellants says

that these are religious acts; he relies upon the statute.]  If

this Court finds that saluting the flag and the singing of the

national anthem are patriotic acts, then s. 7 of The Public

Schools Act is not applicable.  [HENDERSON J.A.:  Your

proposition is that by virtue of the words of s. 7 we must

decide whether saluting the flag and singing the national

anthem are religious acts?]  It is for the Court to apply the

facts to the law:  10 C.E.D. (Ont.), p. 213.  The law to be

decided is whether these are patriotic exercises within the

meaning of the Act.  [HENDERSON J.A.:  My understanding of the

appellants' position is that if they are called upon to do

something which conflicts with their religious conscience, then

they will not do it.  With what law does it conflict if they

refuse to salute the flag?]  We cannot allow 245 sects to state

what conflicts with their religious beliefs in matters of this

kind, particularly where school discipline is involved.

[GILLANDERS J.A.:  The statute must be used as the test.]

We must go to the law for the test.  [ROACH J.A.:  I can

conceive of a case where someone would have a whim that could

not be indulged, but when you have a group who are not being

whimsical, that is a different matter.]  Where there is any

conflict between a state law and conviction, even though the

conflict between a state law and conviction, even though the
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conflict be on religious grounds, then the state law must

prevail, otherwise, chaos would follow.  The trial judge found

that the duties of the teachers were imperative by statutory

legislation and had to be carried out.  Out duty is to carry

out the Act.  Where do we stand regarding other parents and

children?  The singing of the national anthem is not a

religious exercise, it is a patriotic one.  The law of the

state is the test.  If the exercises are not compulsory, and

the teachers have no right to insist upon the pupils'

participation, then the appeal succeeds.  If the exercises are

compulsory, then the appeal is lost.  It is our position that

the regulations call for such exercises and the teacher merely

enforces the regulations.  In Ruman v. Board of Trustees of

Lethbridge School District, [1943] 3 W.W.R. 340, [1944] 1

D.L.R. 360, it was held that the provisions of the Alberta

statute were not imperative, but merely discretionary, and the

legislation under consideration in that case provided that the

singing of the national anthem and the saluting of the flag

were part of the patriotic exercises.  This would indicate

quite clearly, that a salute to the flag is not in its nature a

religious exercise.  If this appeal succeeds, all kinds of

ridiculous situations are likely to arise.  [GILLANDERS J.A.:

The Act does not go as far as that; the only privilege is not

to join in any religious exercise.]  [HENDERSON J.A.:  It is

fundamental that you have freedom of conscience according to

individual conscience.]  It is necessary to consider the

welfare not only of the appellants, but of the whole school:

Fitzgerald v. Northcote et al. (1865), 4 F. & F. 656, 176 E.R.

734, and if these children influence the others in a

detrimental fashion they should be expelled:  Hutt et al. v.

The Governors of Haileybury College et al. (1888), 4 T.L.R. 623

at 624; [HENDERSON J.A.:  The answer to that problem is the

abolition of religious exercises.]  Yes, but patriotic

exercises should be retained.

 

 W. Glen How, in reply:  There is no law which demands that

these children should participate in these exercises.  They

have fundamental rights which should have no interference.

Reference is made to the following cases:  Jones v. Opelika

(1943), 319 U.S. 103; Borchert et al. v. City of Ranger et

al. (1941), 42 Fed. Supp. 577; Lynch et al. v. City of Muskogee
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(1942), 47 Fed. Supp. 589.

 

Cur adv. vult.

 

 

 W. Glen How, for the plaintiffs, appellants.

 

 O.M. Walsh, K.C., for the defendants, respondents.

 

 

 6th June 1945.  HENDERSON J.A.:-- I concur in the reasons and

conclusion of my brother Gillanders, and have nothing to add.

 

 GILLANDERS J.A.:-- The plaintiffs appeal from a judgment of

Mr. Justice Hope dismissing with costs their action against the

respondent Board of Education seeking a declaration, a mandamus

and damages under the following circumstances:

 

 The appellant Rovert Donald is the father of the two infant

appellants who were at the time of the trial sixteen and twelve

years of age respectively.  They reside in the city of

Hamilton.  On 18th September 1940, the two infant appellants,

who prior thereto had attended a public school in the city of

Hamilton under the jurisdiction of the respondent Board, were

sent home with a letter from the school principal addressed to

their father and reading as follows:

 

 "Your children Robert, Grade VIII and Graham, Grade IV, have

refused to take part in the opening exercises of this school.

They refuse on religious principles to sing 'God Save the

King', to repeat the pledge of allegiance, and to salute the

Flag. "Your children are hereby suspended from this school and

a copy of this letter sent to the Board of Education."

 

 Later, in 1942, after having taken private tuition and having

passed his high school entrance, the older boy was expelled

from a secondary school, as under the jurisdiction of the

respondent Board, for "not joining in the singing of the

National Anthem or saluting the flag at the morning exercises."

The expulsion, in both instances, was approved by the

respondent Board, and the Board accepts full responsibility for
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the action taken.

 

 The appellants, fathers and sons, are affiliated with

"Jehovah's Witnesses" and believe that saluting the flag and

joining in the singing of the national anthem are both contrary

to and forbidden by command of Scripture -- the former because

they consider the flag an "image" within the literal meaning of

Exodus, chapter XX, verses 4 and 5, and the latter because,

while they respect the King and the State, the prayer voiced in

this anthem is not compatible with the belief and hope which

they hold in the early coming of the new world, in the

government of which present temporal states can have no part.

 

 On the interpretation placed by the learned trial judge on

the relevant statutes and regulations, he held the opinion not

only that power is vested in principals and teachers to require

pupils to join in the salute to the flag and in the singing of

the national anthem, but there is an imperative duty on them to

exercise such powers.

 

 It lies at the threshold of the problem raised to consider

whether or not the Legislature has, by statutory provisions,

required or empowered school boards or teachers of pupils in

public or secondary schools to require pupils to perform or

join in either or both of the exercises in question.

 

 The Public Schools Act, R.S.O. +-(#&, C. #%&, BY S.

% PROVIDES THAT SCHOOLS constituted under the Act are to be

free and, subject to the irrelevant limitations there

mentioned, that every person between five and twenty-one years

of age "shall have the right to attend some such school in the

urban municipality ... in which he resides."  Section 7(1) iis

of some importance here and provides:

 

 "No pupil in a public school shall be required to read or

study in or from any religious book, or to join in any exercise

of devotion or religion, objected to by his parent or

guardian." By s. 89, "It shall be the duty of the boards of all

public schools to see that the same are conducted according to

this Act and the regulations ..."

 

19
45

 C
an

LI
I 1

17
 (O

N 
CA

)

22

9



 By s. 103, "It shall be the duty of every teacher, --

 

 "(a)  to teach dillengtly and faithfully the subjects in the

public school course of study as prescribed by the regulations,

to maintain proper order and discipline in the school, to

encourage the pupils in the pursuit of learning, and to

inculate by precept and example respect for religion and the

prinicples of Christian morality and the highest regard for

truth, justice, loyalty, love of country, humanity,

benevolence, sobriety, industry, frugality, purity, temperance

and all other virtues;

 

 "(i)  to suspend any pupil guilty of persistent truancy, or

persistent opposition to authority, habitual neglect of duty,

the use of profane or improper language, or conduct injurious

to the moral tone of the school ... "

 

 Section 2 of the Act provides that the regulations, which are

defined by s. 1(i) to mean regulations made under The

Department of Education Act, R.S.O. 1937, c. 356, "shall apply

to any matter or thing in this Act contained, so far as the

same are consistent with this Act."

 

 Various provisions of the 1943 regulations relating to the

powers and duties of principals and teachers, the duties of

pupils, and the conduct of the school may be noted.  By reg.

7(2) it is the duty of the pupil, inter alia, to be "obedient

and respectful to the teachers; and he shall submit to such

discipline as would be exercised by a king, firm, and judicious

parent."

 

 Reg. 9(1) provides:  "In every Public and Seperate School,

the singing of the National Anthem as authorized by the

Department shall form part of the daily opening or closing

exercises."

 

 Reg. 13(1)(a) is:  "Every Public School shall be opened with

the reading of the Scriptures and the repeating of the Lord's

Prayer, and shall be closed with the Lord's Prayer or the

prayer authorized by the Department; but no pupil shall be

required to take part in any religious exercises objected to by
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his parent or guardian."

 

 By reg. 13(1)(c), "If the parent or guardian objects to his

child or ward taking part in the religious exercises, but

directs that he shall remain in the schoolroom during these

religious exercises, the teacher shall permit him to do so,

provided that he maintains decorous behaviour during the

exercises."

 

 It should be noted that the regulations provide for the

singing of the national anthem as part of the daily opening or

closing exercises, but no specific provision is made, in either

the Act or the regulations, for the salute to the flag as part

of the school exercises.  The duty, wisely imposed on teachers

by the Act itself, "to indicate by precept and example respect

for religion and the principles of Christian morality and the

highest regard for truth, justice, loyalty, love of country",

etc. is, of course, to be read with other provisions of the

statute, and provisions of the regulations apply only "so far

as the same are consistent with this Act" (s. 2).

 

 The High Schools Act, R.S.O. 1937, c. 360, applicable to the

secondary school attended for a time prior to his expulsion, by

the elder of the infant appellants, contains in itself no

provision to the same effect as s. 7 of The Public Schools Act,

but, by the regulations applicable, it is provided:

 

 "12.  (1)(a) Every High School shall be opened with the

reading of the Scriptures and the repeating of the Lord's

Prayer, and shall be closed with the Lord's Prayer or the

prayers authorized by the Department of Education; but no pupil

shall be required to take part in any religious exercised

objected to by his parent or guardian.

 

 "(b) (ii) To secure the observance of this regulation, the

teacher, before commencing a religious exercise, shall allow

the necessary interval to elapse, during which the children or

wards of those, if any, who have signified their objection, may

retire.

 

 "(c)  If the parent or guardian objects to his child or ward
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taking part in the religious exercises, but directs that he

shall remain in the schoolroom during such exercises, the

teacher shall permit him to do so, provided that he maintains

decorous behavior during the exercises.

 

 "(d) If, in virtue of his right to be absent from the

religious exercises, any pupil does not enter the schoolroom

until the close of the time allowed for religious exercises,

such absence shall not be treated as an offence against the

rules of the school".

 

 By reg. 11(3) it is provided:  "In every High and Vocational

School, the singing of the National Anthem as authorized by the

Department shall form part of the daily opening or closing

exercises."

 

 In the case of high schools the provision in the regulations

for the singing of the national anthem, while not in conflict

with any section of ths statute itself, must be read with reg.

12.  They are not necessarly in conflict.  If the exercise is

one of a religious nature to which the parent or guardian of a

pupil objects, then his rights are amply protected by the

provisions of reg. 12.

 

 The appellants urged that to them both exercises in question,

the flag salute and joining in the singing of the national

anthem, are religious exercises to which they object by reason

of their religious beliefs, and in which, by virtue of s. 7 of

The Public Schools Act and by reg. 12 respecting high schools,

they are not required to join.  The respondents, on the other

hand, say that these exercises are not, and cannot be said to

be, exercises of devotion or religion, that the flag salute is

merely a step in teaching by precept and example loyaly and

love of country and cannot reasonably be said to connote any

religious significance, and that, similarly, the singing of the

national anthem fails in the same category; and, in any event,

it is required by the regulations to form part of the opening

or closing exercises of the school.

 

 Perhaps those who framed the regulations so providing never

considered that any well-disposed person would object to its
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inclusion in their programme on religious grounds.  There is no

doubt that the teachers and the school board, in the case now

being considered, in good faith prescribed the ceremony of the

flag salute only with the thought of inculcating respect for

the flag and the Empire or Commonwealth of Nations which events

of recent years have given more abundant reason than ever

before to love and respect.  If I were permitted to be guided

by my personal views, I would find it difficult to understand

how any well-disposed person could offer objection to joining

in such a salute on religious or other grounds.  To me, a

command to join in the salute of the flag or the singing of the

national anthem would be a command not to join in any enforced

religious exercise, but, viewed in proper perspective, to join

in an act of respect for a contrary principle, that is, to pay

respect to a nation and country which stands for religious

freedom, and the principle that people may worship as they

please, or not at all.

 

 But, in considering whether or not such exercises may or

should, in this case, be considered as having devotional or

religious significance, it would be misleading to proceed on

any personal views on what such exercises might include or

exclude.  Although various cases in the United States dealing

with questions arising out of the flag salute are not inding

here, and are not concerned with the legislation here being

considered, I desire respectfully to adopt a portion of what

was said by Mr. Justice Jackson in his interesting opinion in

the case of West Virginia State Board of Education et al v.

Barnette et al. (1943), 319 U.S. 624, at 632:

 

 "Symbolism is a primitive but effective way of communicating

ideas.  The use of an emblem or flag to symbolize some system,

idea, institution, or personality, is a short cut from mind to

mind.  Causes and nations, political parties, lodges and

ecclesiastical groups seek to knit the loyalty of their

followings to to a flag or banner, or a color or design.  The

State announces rank, function, and authority through crowns

and races, uniforms and black robes; the church speaks through

the Cross, the Crucifix, the altar and the shrine, and clerical

rainment.  Symbols of State often convey political ideas just

as religious symbols come to convey theological ones.
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Associated with many of these symbols are appropriate gestures

of acceptance or respect; a salute, a bowed or bared head, a

bended knee.  A person gets from a symbol the meaning he puts

into it, and what is one man's comfort and inspiration is

another's jest and scorn."

 

 And also the observations of Lehman J. in The People of the

State of New York v. Sandstorm et al. (1939), 279 N.Y. 523 at

535:  "There are many acts which are not acts of worship and

which for most men have no religious significance and are

entirely unrelated to the practice of any religious principle

or tenet but which may involve a violation of an obligation

which other men may think is imposed upon them by divine

command or religious authority.  To use a homely illustration,

partaking of food is ordinary in no sense 'any approach to a

religious observance.'  It is purely mundane, with no religious

significance, and yet ordinances establishing fast days or

prohibiting the use of certain kinds of food are part of the

religion of many people." That certain acts, exercises and

symbols at certain times, or to certain people, connote a

significance or meaning which, at other times or to other

people, is completely absent, is a fact so obvious from

history, and from observation, that it needs no elaboration.

 

 The fact that the appellants conscientiously believe the

views which they assert is not here in question.  A

considerable number of cases in other jurisdictions, in which a

similar attitude to the flag salute has been taken, indicates

that at least the same view has been conscientiously held by

others. The salute, while it absolves pupils from joining in

exercises of devotion or religion to which they, or their

parents, object, does not further define or specify what such

exercises are or include or exclude.  Had it done so, other

considerations would apply.  For the Court to take to itself

the right to say that the exercises here in question had no

religious or devotional significance might well be for the

Court to deny that very religious freedom which the statute is

intended to provide.

 

 It is urged that the refusal of the infant appellants to join

in the exercises in question is disturbing and constitutes
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conduct injurious to the moral tone of the school.  It is not

claimed that the appellants themselves engaged in any alleged

religious ceremonies or observations, but only that they

refrained from joining in the exercises in question.  As stated

by the learned trial judge, "it is clear that although the

infant plaintiffs refused to so sing and so salute, they

otherwise stood respectfully during such exercises and in no

way, other than the refusal to participate, showed any

disrespect or caused an outward disturbance by their conduct."

The regulations relating to both public and high schools

specifically contemplate that a pupil who objects to joining in

religious exercise may be permitted to retire or to remain,

provided he maintains decorous conduct during the exercises.

To do just that coult not, I think, be viewed as conduct

injurious to the moral tone of the school or class.

 

 I have been somewhat troubled on the question of damages.  In

this case the expulsion was not based on a matter to which

reasonable cause, in the opinion of the Board or teacher,

exercised in good faith, can provide an effective answer, as in

Wood v. Prestwich (1911), 104 L.T. 388.  The only reason for

the expulsion was the failure to join in the exercises from

which, in the opinion of this Court, the provisions of the Acts

and regulations excused the appellants.  It was, therefore,

illegal, and although it was accompanied by no mala fides, and

no doubt exercised in good faith, it follows that the

appellants are entitled to damages.  There is evidence,

apparently accepted by the learned trial judge, that the adult

appellant expended $378 for private tuition and books which

would otherwise have been supplied by the respondents.  The

individual private tuition may well have involved, in some

aspects, benefits which the Board's schools could not be

expected to provide, and, on the other hand, no doubt lacked

certain benefits to be obtained there.  The learned trial judge

finds that were he assessing damages "they would not exceed

$378, being the actual out-of-pocket expenses for tuition and

the cost of school books which would otherwise have been

supplied by the defendant."  I see no reason to interfere with

the view he expressed in this regard.

 

 For the reasons indicated the appeal must be allowed, and the
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appellants should have a declaration that the infant appellants

are entitled, subject to the provisions of the relevant

statutes and regulations, to attend the proper schools of the

respondent Board, and refrain from joining in the exercises in

question in this action.  The adult appellant should have

judgment for $378, and the appellants should have their costs

here and below.

 

 ROACH J.A. agrees with GILLANDERS J.A.

 

 Appeal allowed with costs throughout.

 

 Solicitor for the plaintiffs, appellants:  W. Glen How,

Toronto.

 

Solicitors for the defendants, respondents:  Walsh & Evans,

Hamilton.
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Public Service Staff Relations Board 

[1] This decision follows a hearing held by the Public Service Staff Relations Board 

(Board) under section 34 of the Public Service Staff Relations Act (PSSRA). 

[2] Section 34 reads as follows: 

34. Where, at any time following the determination by the 
Board of a group of employees to constitute a unit 
appropriate for collective bargaining, any question arises as 
to whether any employee or class of employees is or is not 
included therein or is included in any other unit, the Board 
shall, on application by the employer or any employee 
organization affected, determine the question. 

[3] The application under this section was presented by the Public Service Alliance 

of Canada (Alliance). 

[4] The Alliance requests that the Board determine the inclusion or not, within the 

Education and Library Science (EB) bargaining unit, of all employees (approximately 30 

in five schools) performing duties as native language teachers, classroom assistants, 

education assistants and tutor escorts, and of all employees performing duties as 

administrative assistants within the Program and Administrative Services (PA) 

bargaining unit.  Both bargaining units are already represented by the Alliance. 

[5] The Treasury Board (Indian and Northern Affairs Canada) (respondent) claims 

that it is not the employer of these individuals and that it is the Six Nations Band 

Council which is their employer. 

[6] In the past, that is, in 1999, the Alliance presented an application for 

certification (Exhibit A-1, tab 1) to the Canada Industrial Relations Board (CIRB) in 

order to represent these individuals.  It argued that the Six Nations Band Council was 

the employer.  The Six Nations Band Council denied before the CIRB that it was the 

employer.  In March 2000, the CIRB concluded [Exhibit A-1, tab 7] that the individuals 

were not employed by the Six Nations Band Council.  The position taken by the Six 

Nations Band Council before the CIRB (Exhibit A-1, tab 2), the CIRB’s investigating 

officer’s report (Exhibit A-1, tab 4) and the decision rendered by the CIRB’s 

Vice-Chairperson, Gordon D. Hamilton (Exhibit A-1, tab 7), are reproduced at the end of 

the present decision. 

DECISION 

 

113



 

Public Service Staff Relations Board 

process of personnel selection.  Indeed, subsections 10(1) and (2) of the Public Service 

Employment Act read as follows: 

Appointments 

10. (1)  Appointments to or from within the Public Service 
shall be based on selection according to merit, as determined 
by the [Public Service] Commission, and shall be made by the 
Commission, at the request of the deputy head concerned, by 
competition or by such other process of personnel selection 
designed to establish the merit of candidates as the 
Commission considers is in the best interests of the Public 
Service. 

     (2)  For the purposes of subsection (1), selection according 
to merit may, in the circumstances prescribed by the 
regulations of the [Public Service] Commission, be based on 
the competence of a person being considered for 
appointment as measured by such standard of competence 
as the Commission may establish, rather than as measured 
against the competence of other persons. 

[Emphasis added] 

[169] Katherine Knott’s description of the processes followed to hire English language 

teachers and native language teachers revealed that, in the end, there are few 

differences between the processes, save and except that the native language teachers’ 

positions are not given numbers nor are there necessarily letters of offer sent out. 

[170] What should I conclude from the fact that the employees cannot point to 

position numbers and formal letters of appointment following the usual competitions 

held to fill positions within the Public Service?  I conclude that the present situation is 

exceptional.  It was not necessarily contemplated at the time of the drafting of the 

PSSRA and the Public Service Employment Act nor were its circumstances considered 

by the Supreme Court in the Econosult decision (supra). 

[171] I conclude that the Department and not the Six Nations Band Council has hired 

these employees through representatives purporting to act under the authority of the 

Public Service Employment Act, that rightly or wrongly the Department has consistently 

held out to the employees that they were its employees, that it was their employer and 

that this constant representation cannot be without effect.  I agree with the Alliance 

that the single overriding consideration in this case is that through the years the 
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Department has consistently held itself out to be the employer and has acted 

accordingly by exercising all manners of control typical of any employer (i.e. hiring, 

supervision, appraisals, termination).  Therefore, through its own conduct, it has been 

the employer and continues to be the employer.  If, as a result of an erroneous 

interpretation of a provision of the Public Service Employment Act, the Department has 

contravened the Public Service Employment Act, and I have not been given evidence 

that it did, the employees that it has hired should not have to suffer for it.  After all, 

the setting up of competitions and the issuance of letters of appointment is not within 

the employees’ control but within their employer’s control.  It is their employer which 

has decided the manner in which it wanted to exercise its discretion to appoint and to 

resort to a “device” to keep them employed.  The employees should not be deprived of 

their status of “employee” and their rights under the PSSRA and which flow from their 

having the respondent as their employer for the sole reason that the Department did 

not give numbers to their positions as a result of its opinion that they could not be 

employed under the Public Service Employment Act because some of them refused to 

take the oath of allegiance. 

[172] After having employed these employees through the years, the Department 

became aware that some of them were refusing to take the oath of allegiance.  The 

matter of the oath should have been addressed when they were first employed.  In 

addition, I believe that the fact that these employees were kept on strength is 

indicative of the employer’s own belief that the absence of this oath of allegiance was a 

technicality which did not prevent them from rendering loyal services to their 

employer. 

[173] Inasmuch as the refusal to take this oath of allegiance is related to their identity 

and beliefs as First Nations, it seems likely that the insistence on the oath of allegiance 

to the Crown as a condition of employment in the Public Service for First Nations 

offends their right to freedom of thought, belief, opinion and expression set out in the 

Charter, as well as their “rights of aboriginal peoples” under section 35 of the 

Constitution Act, 1982.  (It is worth noting that the oath of office commits them to their 

employer and ensures their loyalty without encroaching on their beliefs as First 

Nations.) 
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[174] It could also be argued that sections 7 to 10 of the Canadian Human Rights Act 

may as well be contravened by insisting on the oath of allegiance by First Nations 

individuals as a condition of their employment in the Public Service. 

[175] A closer reading of the Public Service Employment Act reveals that the oath of 

allegiance is a formality “on appointment” (section 23).  It does not precede an 

appointment and therefore an argument can be made that a person is already 

appointed, and therefore an employee, at the time when the oath of allegiance is taken.  

In addition, that Act is silent on the failure to take the oath of allegiance.  Both of these 

observations suggest that the absence of the oath of allegiance is not fatal to an 

appointment.  The exact wording of the oath of allegiance is set out at section 2 of the 

Oaths of Allegiance Act.  Subsection 2(1) reads as follows: 

OATH OF ALLEGIANCE 

   2. (1) Every person who, either of his own accord or in 
compliance with any lawful requirement made of the person, 
or in obedience to the directions of any Act or law in force in 
Canada, except the Constitution Act, 1867 and the 
Citizenship Act, desires to take an oath of allegiance shall 
have administered and take the oath in the following form, 
and no other: 

 I,………………….., do swear that I will be faithful and 
bear true allegiance to Her Majesty Queen Elizabeth the 
Second, Queen of Canada, Her Heirs and Successors.  So help 
me God. 

[176] It is interesting to note that the sanction for not taking the oath of allegiance is 

left to the wording of the particular Act requiring the oath.  Section 6 of the Oaths of 

Allegiance Act reads as follows: 

   6.  The oath of allegiance set out in section 2, together with 
the oath of office or oath for the due exercise of any 
profession or calling, shall be taken within the period and in 
the manner, and subject to the disabilities and penalties for 
the omission thereof, provided by law with respect to such 
oaths. 

[177] It is worth noting that section 23 of the Public Service Employment Act neither 

provides for the period and manner in which the oath of allegiance must be taken nor 

any disabilities or penalties for the omission.  Therefore, one could reasonably argue 

that in the absence of clear language in the Public Service Employment Act stating that 
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La disposition a-t-elle une portée plus grande que néces-
saire pour réaliser l’objectif sous-jacent ou a-t-elle une 
incidence disproportionnée? — La disposition va-t-elle 
à l’encontre des principes de justice fondamentale? — 
Charte canadienne des droits et libertés, art. 7 — Code 
criminel, L.R.C. 1985, ch. C-46, art. 83.18. 
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 Constitutional law — Charter of Rights — Freedom 
of expression — Accused convicted of terrorism offences 
under Part II.1 of Criminal Code — Whether provisions, 
in purpose or effect, violate right to free expression — 
Canadian Charter of Rights and Freedoms, s. 2(b) — 
Criminal Code, R.S.C. 1985, c. C-46, s. 83.01(1)(b)(i)(A). 

 Constitutional law — Charter of Rights — Funda-
mental justice — Overbreadth — Terrorism offences — 
Provision criminalizing participation in or contribution 
to activities of terrorist group — Whether provision 
broader than necessary to achieve purpose or whether 
provision’s impact disproportionate — Whether provi-
sion contrary to principles of fundamental justice — 
Canadian Charter of Rights and Freedoms, s. 7 — Crim-
inal Code, R.S.C. 1985, c. C-46, s. 83.18. 

 Criminal law — Appeals — Terrorism offences — 
Trial fairness — Trial judge finding that clause defin-
ing terrorist activity as being for political, religious or 
ideological purpose unconstitutional — Court of Appeal 
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de nature politique, religieuse ou idéologique — Infir-
mation de cette conclusion par la Cour d’appel, mais 
confirmation par elle des déclarations de culpabilité — 
La Cour d’appel a-t-elle eu tort d’appliquer la disposi-
tion réparatrice? — Les déclarations de culpabilité sont-
elles déraisonnables? — Code criminel, L.R.C. 1985, 
ch. C-46, art. 83.01(1)b)(i)(A), 686(1)b)(iii). 

 Sécurité nationale — Terrorisme — Détermination de 
la peine — Principe de totalité — Accusé déclaré coupa-
ble d’infractions de terrorisme et condamné par le juge 
du procès à 10 ans et demi d’emprisonnement, sans pos-
sibilité de libération conditionnelle avant 5 ans — Sub-
stitution par la Cour d’appel d’une peine d’emprison-
nement à perpétuité et de peines consécutives totalisant 
24 ans d’emprisonnement, sans possibilité de libération 
conditionnelle avant 10 ans — La Cour d’appel a-t-elle 
eu tort d’annuler la peine infligée en première instance? 

 Devenu obsédé par Oussama ben Laden et ses pré-
ceptes, K a communiqué avec un Américain qui a 
reconnu par la suite sa culpabilité à des accusations d’ap-
pui matériel ou financier à Al-Qaïda et avec le dirigeant 
d’une cellule terroriste basée à Londres (Royaume-Uni) 
qui, de pair avec d’autres personnes, a été déclaré cou-
pable de complot en vue de commettre des attentats à la 
bombe au R.-U. et ailleurs en Europe. K leur a maintes 
fois offert son aide, leur a versé de l’argent, a conçu un 
détonateur à distance et a recruté une femme pour faci-
liter les transferts de fonds. Il s’est rendu au Pakistan, a 
participé à un camp d’entraînement au maniement d’ar-
mes légères et a proposé de confier à un partisan de la 
cellule une mission suicide en Israël. 

 Sept accusations ont été portées contre K en appli-
cation des dispositions sur le terrorisme du Code crimi-
nel (partie II.1). Il a présenté une requête préliminaire 
pour faire déclarer inconstitutionnelles certaines des 
dispositions. Le juge des requêtes a estimé que la div. 
83.01(1)b)(i)(A), qui prévoit qu’une activité terroriste 
est une action ou une omission commise au nom — 
exclusivement ou non — « d’un but, d’un objectif ou 
d’une cause de nature politique, religieuse ou idéolo-
gique » (la « disposition relative au mobile »), portait 
atteinte prima facie aux droits reconnus aux al. 2a), b) 
et d) de la Charte et que cette atteinte ne pouvait être 
justifiée au regard de l’article premier. Il a donc retran-
ché la disposition du par. 83.01(1). Au procès, comme 
deux des infractions (avoir eu l’intention de causer 
une explosion aux conséquences déterminées sur l’or-
dre d’un groupe terroriste et avoir eu en sa possession 
une substance explosive dans le but de permettre à un 
groupe terroriste de mettre autrui en danger) exigeaient 
la preuve de la connaissance du complot d’attentat à 
la bombe fomenté par la cellule du R.-U., une preuve 

overturning decision on constitutionality but uphold-
ing convictions — Whether Court of Appeal erred 
in applying curative proviso — Whether convictions 
unreasonable — Criminal Code, R.S.C. 1985, c. C-46, 
ss. 83.01(1)(b)(i)(A), 686(1)(b)(iii). 

 National security — Terrorism — Sentencing — 
Totality principle — Accused guilty of terrorism offences 
sentenced by trial judge to 10 and a half years of impris-
onment, with parole eligibility set at 5 years — Court of 
Appeal substituting sentence of life imprisonment cou-
pled with 24 years of consecutive sentences, with parole 
eligibility set at 10 years — Whether Court of Appeal 
erred in overturning sentence. 

 After becoming obsessed with Osama Bin Laden 
and his cause, K communicated with an American who 
eventually pled guilty to providing material support or 
resources to Al Qaeda and with the leader of a terror-
ist cell based in London, England, who was convicted 
along with several co-conspirators of a plot to bomb 
targets in the U.K. and elsewhere in Europe. K repeat-
edly offered them support, provided funds, designed a 
remote arming device and recruited a woman to facili-
tate transfers of money. He travelled to Pakistan and 
attended a small arms training camp, and proposed that 
a supporter of the terrorist cell be sent to Israel on a sui-
cide mission. 

 K was charged with seven offences under the 
Terrorism section of the Criminal Code (Part II.1). 
He brought a preliminary motion seeking a declara-
tion that several provisions are unconstitutional. The 
motion judge held that s. 83.01(1)(b)(i)(A), which pro-
vides that a terrorist activity must be an act or omis-
sion committed in whole or in part “for a political, reli-
gious or ideological purpose, objective or cause” (the 
“motive clause”), was a prima facie infringement of 
s. 2(a), (b) and (d) of the Charter that could not be justi-
fied under s. 1, and accordingly severed the clause from 
s. 83.01(1). At trial, since two of the offences — want-
ing to cause an explosion with specified consequences 
at the behest of a terrorist group and possessing an 
explosive substance with the intent of enabling a ter-
rorist group to endanger others — required knowledge 
of the U.K. group’s bomb plot, which the Crown had 
failed to establish beyond a reasonable doubt, the trial 
judge found K guilty of lesser included offences (work-
ing on the development of a detonator and keeping 
an explosive substance). He also convicted K on five 
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que le ministère public n’a pas faite hors de tout doute 
raisonnable, le juge a déclaré K coupable d’infractions 
incluses moins graves (avoir travaillé à la conception 
d’un détonateur et avoir eu en sa possession une sub-
stance explosive). Il a par ailleurs déclaré K coupable de 
cinq chefs qui font intervenir les art. 83.03 (fournir ou 
rendre disponibles des biens ou des services à des fins 
terroristes), 83.18 (participer à une activité d’un groupe 
terroriste ou y contribuer), 83.19 (faciliter une activité 
terroriste) et 83.21 (charger une personne de se livrer à 
une activité pour un groupe terroriste). Il a condamné 
K à 10 ans et demi d’emprisonnement sans retrancher la 
durée de la détention avant procès afin de ne pas contre-
venir au principe de l’exemplarité de la peine, et il a 
fixé à 5 ans la période d’inadmissibilité à la libération 
conditionnelle vu l’absence d’élément de preuve selon 
lequel l’appelant avait des remords, désirait s’amen-
der ou s’engageait à respecter désormais les lois et les 
valeurs canadiennes. La Cour d’appel a statué que la 
disposition relative au mobile est constitutionnelle et 
qu’elle n’aurait pas dû être retranchée, mais elle a rejeté 
l’appel formé par K contre sa déclaration de culpabi-
lité, en application de la disposition réparatrice du Code 
criminel, le sous-al. 686(1)b)(iii). Elle a rejeté l’appel 
à l’encontre des peines interjeté par K, mais accueilli 
l’appel incident du ministère public et substitué l’em-
prisonnement à perpétuité à la peine infligée pour la 
fabrication d’un détonateur en vue de causer une explo-
sion meurtrière. Soulignant la gravité des actes, elle a 
infligé pour les autres chefs des peines consécutives 
totalisant 24 ans d’emprisonnement devant être purgées 
concurremment avec l’emprisonnement à vie et elle a 
fixé à 10 ans plutôt qu’à 5 la période d’inadmissibilité à 
la libération conditionnelle. 

 Arrêt : Le pourvoi est rejeté. 

Constitutionnalité des dispositions 

 K conteste la constitutionnalité de la loi au motif 
que la disposition relative au mobile a un effet paraly-
sant sur l’expression des croyances et des opinions et 
va de ce fait à l’encontre de l’art. 2 de la Charte. Dans 
leurs pourvois connexes (Sriskandarajah c. États-Unis 
d’Amérique, 2012 CSC 70, [2012] 3 R.C.S. 609), S et N 
prétendent également que l’objectif de la loi est contraire 
à l’art. 2 de la Charte. Ils allèguent également l’incons-
titutionnalité de l’art. 83.18 au motif que sa portée est 
excessive contrairement à l’art. 7 de la Charte. Par souci 
d’ordre pratique, toutes les allégations d’inconstitution-
nalité sont analysées dans le présent pourvoi. 

 L’article 83.18 ne porte pas atteinte au droit garanti 
à l’art. 7 de la Charte. Suivant une interprétation 
téléologique de l’actus reus et de la mens rea 
exigés à l’art. 83.18, il ne peut y avoir déclaration de 

counts which engage ss. 83.03 (providing or making 
available property or services for terrorist purposes), 
83.18 (participating in or contributing to the activity of 
a terrorist group), 83.19 (facilitating a terrorist activity) 
and 83.21 (instructing people to carry out an activity 
for a terrorist group). The judge sentenced K to 10 and 
a half years in a penitentiary, gave no credit for time 
served on the basis that that would be incompatible with 
a denunciatory sentence, and set parole eligibility at 5 
years to reflect the absence of any evidence of remorse, 
willingness to make amends or commitment to future 
compliance with Canada’s laws and values. The Court 
of Appeal held that the motive clause was not uncon-
stitutional and should not have been severed, but dis-
missed the conviction appeal, applying the curative 
proviso in s. 686(1)(b)(iii) of the Criminal Code. It dis-
missed K’s appeal from the sentences, but allowed the 
Crown’s cross-appeal and substituted a sentence of life 
imprisonment on the conviction for building a detona-
tor to cause a deadly explosion. Emphasizing the seri-
ousness of the conduct, it substituted a total of 24 years 
of consecutive sentences for the remaining counts, to 
be served concurrently with the life sentence, and set 
parole eligibility at 10 years instead of 5. 

 Held: The appeal should be dismissed. 

Constitutionality of the Provisions 

 K challenges the constitutionality of the legislation 
on the ground that the motive clause would produce a 
chilling effect on the expression of beliefs and opinions 
and thus violates s. 2 of the Charter. In their companion 
appeals (Sriskandarajah v. United States of America, 
2012 SCC 70, [2012] 3 S.C.R. 609), S and N also claim 
that the legislation’s purpose violates s. 2 of the Charter. 
They also challenge the constitutionality of s. 83.18 for 
overbreadth, under s. 7 of the Charter. For convenience, 
all these constitutional claims are considered in this 
appeal. 

 Section 83.18 does not violate s. 7 of the Charter. 
A purposive interpretation of the actus reus and mens 
rea requirements of s. 83.18 excludes convictions (i) for 
innocent or socially useful conduct that is undertaken 
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culpabilité (i) pour un acte innocent ou socialement 
utile accompli sans intention d’accroître la capacité 
d’un groupe terroriste de se livrer à une activité 
terroriste ou de la faciliter, ni (ii) pour un acte qu’une 
personne raisonnable ne tiendrait pas pour susceptible 
d’accroître sensiblement cette capacité. L’objet légitime 
des dispositions sur le terrorisme du Code criminel est 
d’offrir des moyens de prévenir les actes de terrorisme 
et de punir leurs auteurs. Étant donné cet objet, la 
perpétration de l’infraction exige un degré élevé de 
mens rea. Avant de déclarer une personne coupable 
de l’infraction prévue à l’art. 83.18, le juge doit être 
convaincu hors de tout doute raisonnable que l’accusé 
avait l’intention spécifique d’accroître la capacité d’un 
groupe terroriste de se livrer à une activité terroriste 
ou de la faciliter. L’intention se démontre par preuve 
directe ou s’infère de la preuve de ce que savait l’accusé 
et de la nature de ses actes. L’emploi des mots « dans 
le but » à l’art. 83.18 exige d’établir une intention 
subjective d’accroître la capacité d’un groupe terroriste 
de se livrer à une activité terroriste ou de la faciliter. Il 
faut prouver que l’accusé entendait précisément que ses 
actes aient un tel effet général. De plus, le comportement 
qui présente au plus un risque négligeable d’accroître 
la capacité d’un groupe terroriste de se livrer à une 
activité terroriste ou de la faciliter ne correspond 
pas à l’actus reus de l’infraction prévue à l’art. 83.18. 
La portée de la disposition exclut le comportement 
qui, pour une personne raisonnable, ne serait pas 
susceptible d’accroître sensiblement la capacité d’un 
groupe terroriste de se livrer à une activité terroriste 
ou de la faciliter. L’issue d’une telle appréciation fondée 
sur l’optique d’une personne raisonnable dépend de la 
nature du comportement et des circonstances en cause. 
Lorsque l’on pondère la portée ainsi circonscrite de 
la disposition et l’objectif de celle-ci, on ne peut pas 
conclure que le moyen retenu par le législateur a une 
portée excessive ou une incidence disproportionnée. 

 L’objectif de la loi ne porte pas atteinte à la liberté 
d’expression. Bien que les actes visés par les dispo-
sitions sur le terrorisme du Code criminel soient en 
quelque sorte des activités expressives, la plupart des 
actes qui tombent sous le coup des dispositions consti-
tuent des actes de violence ou des menaces de violence. 
Comme l’acte de violence, la menace de violence ne 
bénéficie pas de la garantie prévue à l’al. 2b). Qui plus 
est, la nature particulière des actes énumérés aux div. 
83.01(1)b)(ii)(A), (B), (C) et (D) justifie que l’on tienne 
l’encouragement à la perpétration, le complot ou la 
complicité après le fait pour des actes étroitement liés 
à la violence ainsi qu’au danger que présente cette vio-
lence pour la société canadienne, de sorte qu’aucun 
n’est protégé par l’al. 2b) de la Charte. Cependant, 
point n’est besoin de décider de manière générale si 

absent any intent to enhance the abilities of a terror-
ist group to facilitate or carry out a terrorist activity, 
and (ii) for conduct that a reasonable person would not 
view as capable of materially enhancing the abilities 
of a terrorist group to facilitate or carry out a terrorist 
activity. The legitimate purpose of the Terrorism section 
of the Criminal Code is to provide means by which ter-
rorism may be prosecuted and prevented. This purpose 
commands a high mens rea threshold. To convict under 
s. 83.18, a judge must be satisfied beyond a reasonable 
doubt that the accused specifically intended to enhance 
the ability of a terrorist group to facilitate or carry out 
a terrorist activity. There may be direct evidence of this 
intention. Or the intention may be inferred from evi-
dence of the knowledge of the accused and the nature 
of his actions. The use of the words “for the purpose of” 
in s. 83.18 requires a subjective purpose of enhancing 
the ability of a terrorist group to facilitate or carry out a 
terrorist activity. The accused must specifically intend 
his actions to have this general effect. Further, the actus 
reus of s. 83.18 does not capture conduct that discloses, 
at most, a negligible risk of enhancing the abilities of a 
terrorist group to facilitate or carry out a terrorist activ-
ity. The scope of the provision excludes conduct that a 
reasonable person would not view as capable of materi-
ally enhancing the abilities of a terrorist group to facili-
tate or carry out a terrorist activity. The determination 
of whether a reasonable person would view conduct as 
capable of materially enhancing the abilities of a ter-
rorist group to facilitate or carry out a terrorist activ-
ity hinges on the nature of the conduct and the relevant 
circumstances. When the tailored reach of s. 83.18 is 
weighed against the objective of the law, it cannot be 
said that the selected means are broader than necessary 
or that the impact of the section is disproportionate. 

 The purpose of the law does not infringe free-
dom of expression. While the activities targeted by 
the Terrorism section of the Criminal Code are in a 
sense expressive activities, most of the conduct caught 
by the provisions concerns acts or threats of violence. 
Threats of violence, like acts of violence, are excluded 
from the scope of the s. 2(b) guarantee. Moreover, 
the particular nature of the conduct enumerated in 
s. 83.01(1)(b)(ii)(A), (B), (C) and (D) justifies treating 
counselling, conspiracy or being an accessory after the 
fact to that conduct as being intimately connected to 
violence — and to the danger to Canadian society that 
such violence represents. As such, the conduct falls out-
side the protection of s. 2(b) of the Charter. However, 
it is not necessary to decide whether counselling, con-
spiracy or being an accessory after the fact fall outside 
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l’encouragement à la perpétration, le complot ou la 
complicité après le fait sont visés par l’inapplication 
du droit à la liberté garanti par l’al. 2b) de la Charte. 
Interprétée globalement et téléologiquement, la div. 
83.01(1)b)(ii)(E), qui a dans sa mire la personne qui per-
turbe intentionnellement des infrastructures indispen-
sables et sans lesquelles la vie peut être gravement bou-
leversée et la santé publique menacée, ne vise elle aussi 
que les actes de violence et les menaces de violence. 
On ne peut toutefois pas exclure la possibilité que, dans 
une affaire ultérieure, on arrive à la conclusion que la 
div. 83.01(1)b)(ii)(E) réprime une activité protégée. Il 
s’agira alors de déterminer si la restriction de la liberté 
d’expression est justifiée suivant l’article premier de la 
Charte. 

 En l’espèce, sans éléments de preuve, il est impos-
sible d’inférer que la disposition relative au mobile (la 
div. 83.01(1)b)(i)(A)) a un effet paralysant sur l’exercice 
des libertés garanties à l’art. 2. Le libellé de la dispo-
sition contestée respecte clairement la diversité en ce 
qu’il permet l’expression pacifique d’opinions de nature 
politique, religieuse ou idéologique (par. 83.01(1.1)). 

Application des dispositions en l’espèce et détermina-
tion de la peine 

 Le rétablissement par la Cour d’appel de la dispo-
sition relative au mobile n’a pas rendu inéquitables le 
procès de K et les déclarations de culpabilité dont il a 
fait l’objet. Le juge du procès conclut précisément que 
le volet de la définition d’activité terroriste qui corres-
pond au mobile est prouvé hors de tout doute raisonna-
ble, ce qui étaye suffisamment cet élément des infrac-
tions pour lesquelles il y a déclaration de culpabilité. 
Qui plus est, la preuve du mobile et du fait que K savait 
que les membres de la cellule terroriste et lui parta-
geaient ce mobile était accablante et non contestée pour 
l’essentiel. L’affirmation de K selon laquelle il aurait 
témoigné — ou il aurait pu le faire — afin de soulever 
un doute raisonnable quant au mobile si la disposition 
n’avait pas été invalidée n’a pas de vraisemblance. En 
somme, le rétablissement en appel d’un élément essen-
tiel de l’infraction n’a causé aucun préjudice en l’espèce. 

 La preuve non contredite dont disposait le juge du 
procès établit hors de tout doute raisonnable l’inappli-
cation à K de l’exception du conflit armé prévue in fine 
la définition d’« activité terroriste » au par. 83.01(1), 
qui dispose que l’activité terroriste ne s’entend pas de 
l’action ou de l’omission commise au cours d’un conflit 
armé et conforme au droit international. Il incombe au 
ministère public de prouver hors de tout doute raison-
nable que les actes reprochés à l’accusé correspondent 
à la définition d’activité terroriste, et tout doute rai-
sonnable joue en faveur de l’accusé. Toutefois, comme 

the s. 2(b) guarantee as a general matter. Read as a 
whole and purposively, s. 83.01(1)(b)(ii)(E), which is 
directed to acts that intentionally interfere with essen-
tial infrastructure without which life may be seriously 
disrupted and public health threatened, is also confined 
to the realm of acts and threats of violence. However, 
it cannot be ruled out that s. 83.01(1)(b)(ii)(E) might in 
some future case be found to capture protected activity. 
In such a case, the issue would be whether the incursion 
on free expression is justified under s. 1 of the Charter. 

 In this case, it is impossible to infer, without evi-
dence, that the motive clause (s. 83.01(1)(b)(i)(A)) 
will have a chilling effect on the exercise of s. 2 free-
doms. The impugned provision is clearly drafted in a 
manner respectful of diversity, as it allows for the non-
violent expression of political, religious or ideological 
views (s. 83.01(1.1)). 

Application of the Provisions in This Appeal and 
Sentencing 

 The re-insertion of the motive clause by the Court of 
Appeal did not make K’s trial and convictions unfair. 
The trial judge made a specific finding that the motive 
component of the definition of terrorist activity had 
been proved beyond a reasonable doubt, which suffices 
to fully support the motive requirement of the convic-
tions. Also, the evidence of motive, and K’s knowledge 
that the motive was shared by him and the terrorist cell, 
was overwhelming and essentially undisputed. There is 
no air of reality to K’s statement that he could have, 
or would have, testified to raise a reasonable doubt on 
motive, had the clause not been struck. In essence, no 
prejudice flowed from the re-insertion of an essential 
element of the offence on appeal. 

 The uncontradicted evidence before the trial judge 
established beyond a reasonable doubt that K’s con-
duct did not fall within the armed conflict exception in 
s. 83.01(1) in fine, which provides that terrorist activity 
does not include acts or omissions committed during 
an armed conflict in accordance with international law. 
The Crown bears the burden of proving beyond a rea-
sonable doubt that the acts alleged against an accused 
fall within the definition of terrorist activity, and any 
reasonable doubt must be resolved in the accused’s 
favour. However, since the armed conflict exception 
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l’exception du conflit armé offre un moyen de défense, 
l’accusé doit la faire valoir et prouver son application 
prima facie. En l’espèce, K ne pouvait s’acquitter de 
cette obligation, car aucune preuve n’étayait l’applica-
bilité de l’exception. Le juge du procès conclut expres-
sément que K savait que les activités terroristes du 
groupe débordaient le cadre du conflit armé sévissant 
en Afghanistan et qu’il partageait les visées terroris-
tes du groupe. De solides éléments de preuve réfutent 
la thèse que les actes de K s’inscrivaient dans le cadre 
d’un conflit armé régi par le droit international. Il est 
invraisemblable que K ait cru que le groupe comptait 
respecter le droit international ou qu’il s’en soit soucié. 

 Les prétentions de K selon lesquelles les déclara-
tions de culpabilité sont déraisonnables sont infon-
dées. Cependant, le juge du procès commet de graves 
erreurs dans la détermination de la sanction qui s’im-
pose. Il minimise bel et bien, malgré la preuve, la 
gravité des actes de l’appelant et ne tient pas dûment 
compte du danger que l’appelant présente toujours pour 
la société. S’il vaut mieux laisser au juge du procès le 
soin de décider dans chaque cas de l’importance qu’il 
convient d’accorder à la réinsertion sociale, en l’espèce, 
l’absence de données sur les possibilités de réinsertion 
sociale justifie une peine plus sévère que celle qui aurait 
convenu autrement. Enfin, l’extrême gravité des infrac-
tions de terrorisme en cause dans la présente affaire 
justifie des peines consécutives totalisant plus de 20 ans 
d’emprisonnement, et ce, sans entorse au principe de 
totalité. Les principes généraux de la détermination de 
la peine, dont celui de la totalité, valent pour les infrac-
tions de terrorisme. 
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functions as a defence, the accused must raise it and 
make a prima facie case that it applies. Here K could 
not do so, as there was no evidential foundation to sup-
port its applicability. The trial judge expressly found 
that K knew that the terrorist group’s activities extended 
beyond the armed conflict in Afghanistan and that he 
supported the terrorist objectives, and the evidence is 
overwhelmingly contrary to the proposition that K’s 
acts were part of an armed conflict governed by inter-
national law. There is no air of reality to the suggestion 
that K believed that the group intended to act in compli-
ance with international law, or that he cared if it did. 

 There is no merit to K’s submissions that the convic-
tions are unreasonable. However, the trial judge made 
critical errors in sentencing. He effectively devalued 
the seriousness of the appellant’s conduct in a way that 
was inconsistent with the evidence, and failed to give 
adequate weight to the ongoing danger K posed to soci-
ety. While the weight to be given to rehabilitation in 
a given case is best left to the reasoned discretion of 
trial judges on a case-by-case basis, here the absence of 
evidence on rehabilitation prospects justified a stiffer 
sentence than otherwise might have been appropriate. 
Finally, the heightened gravity of the terrorism offences 
at issue in this case was sufficient to justify imposition 
of consecutive sentences running over 20 years, without 
violating the totality principle. The general principles 
of sentencing, including the totality principle, apply to 
terrorism offences. 
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venante l’Association des libertés civiles de la 
Colombie-Britannique. 

 Version française du jugement de la Cour rendu 
par 

la juge en chef — 

I. Introduction 

[1] L’appelant, Mohammad Momin Khawaja, 
a été déclaré coupable de cinq infractions sous le 
régime de la partie II.1 du Code criminel, L.R.C.  
1985, ch. C-46 (les dispositions sur le terro-
risme) (« Loi »). Il a été condamné à l’emprison-
nement à perpétuité et, concurremment, à 24 ans 
d’emprisonnement sans possibilité de libération 
conditionnelle avant 10 ans. Il se pourvoit devant la 
Cour en invoquant différents moyens qui peuvent 
être résumés comme suit : (1) les dispositions de 
la partie II.1 du Code criminel en application des-
quelles il a été déclaré coupable vont à l’encontre 

238 C.C.C. (3d) 114, [2008] O.J. No. 4244 (QL), 
2008 CarswellOnt 6364, and varying sentences 
imposed by Rutherford J. (2009), 248 C.C.C. (3d) 
233, [2009] O.J. No. 4279 (QL), 2009 CarswellOnt 
6322. Appeal dismissed. 

 Lawrence Greenspon and Eric Granger, for the 
appellant. 

 Croft Michaelson and Ian Bell, for the respond-
ent. 

 Michael Bernstein, for the intervener the 
Attorney General of Ontario. 

 Yan Paquette and Louis-Philippe Lampron, for 
the intervener Groupe d’étude en droits et libertés 
de la Faculté de droit de l’Université Laval. 

 Anil K. Kapoor and Lindsay L. Daviau, for the 
intervener the Canadian Civil Liberties Association. 

 Kent Roach and Michael Fenrick, for the 
intervener the British Columbia Civil Liberties 
Association. 

 The judgment of the Court was delivered by 

the chief justice — 

I. Introduction 

[1] The appellant, Mohammad Momin Khawaja, 
was convicted of five offences under Part II.1 of the 
Criminal Code, R.S.C. 1985, c. C-46, the Terrorism 
section. He faces a life sentence and a concur-
rent sentence of 24 years of imprisonment, with a 
10-year period of parole ineligibility. He appeals 
on a variety of grounds, which may be summarized 
as follows: (1) that the provisions in Part II.1 of the 
Criminal Code under which he was convicted vio-
late the Canadian Charter of Rights and Freedoms 
and are unconstitutional; (2) that the provisions 
were misapplied or misinterpreted, resulting in an 
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de la Charte canadienne des droits et libertés et 
sont inconstitutionnelles; (2) elles ont été mal appli-
quées ou mal interprétées, ce qui a donné lieu à 
un procès inéquitable ou à un verdict déraisonna-
ble; (3) la Cour d’appel de l’Ontario a commis une 
erreur dans la détermination de la peine. 

[2] Pour les motifs qui suivent, je suis d’avis de 
rejeter chacune des prétentions de l’appelant. Les 
questions en litige dans la présente affaire recou-
pent celles des pourvois connexes Sriskandarajah 
et Nadarajah (Sriskandarajah c. États-Unis d’Amé-
rique, 2012 CSC 70, [2012] 3 R.C.S. 609). Par souci 
pratique, j’examine ci-après toutes les questions 
constitutionnelles que soulèvent ces affaires. 

II. La preuve 

[3] Les faits correspondant aux infractions 
ne sont pas contestés pour l’essentiel. Une volu-
mineuse correspondance électronique atteste sans 
équivoque l’adhésion idéologique de l’appelant au 
« jihad » armé et aux activités menées en son nom 
au Canada et ailleurs dans le monde afin de pro-
mouvoir le terrorisme d’inspiration jihadiste. 

[4] L’appelant vivait au Canada avec ses frères 
et sa sœur lorsqu’il est devenu obsédé par Oussama 
ben Laden et ses préceptes. Il a commencé à com-
muniquer avec d’autres partisans de la violence 
exercée au nom de l’Islam. Il appelait certains de 
ses interlocuteurs ses « frères ». Il a correspondu 
clandestinement par courriel avec Junaid Babar, 
un Américain de descendance pakistanaise qui a 
reconnu par la suite à New York sa culpabilité à 
cinq chefs d’accusation d’appui matériel ou finan-
cier à Al-Qaïda. Il a également eu une correspon-
dance soutenue avec le dirigeant d’une cellule 
terroriste basée à Londres, au Royaume-Uni (le 
« R.-U. »), Omar Khyam. Ce dernier et d’autres 
personnes ont été déclarés coupables de complot en 
vue de commettre des attentats à la bombe au R.-U. 
et ailleurs en Europe. 

[5] L’appelant a maintes fois offert son aide à 
Khyam et à Babar. Il a versé de l’argent à Khyam 
pour financer un attentat à la bombe au R.-U. ou 
ailleurs en Europe. Il a remis à Babar de l’argent 

unfair trial or an unreasonable verdict; and (3) that 
the Ontario Court of Appeal erred in imposing his 
sentence. 

[2] For the reasons that follow, I would reject 
each of the contentions of the appellant. The issues 
in this appeal overlap with some of the issues in 
the companion appeals of Sriskandarajah and 
Nadarajah (Sriskandarajah v. United States of 
America, 2012 SCC 70, [2012] 3 S.C.R. 609). For 
convenience, I will consider all the constitutional 
issues in these reasons. 

II. The Evidence 

[3] The facts underlying the offences were 
largely undisputed. Voluminous email correspond-
ence attested in graphic detail to the appellant’s 
ideological commitment to violent “jihad” and to 
his acts in Canada and elsewhere to further jihad-
inspired terrorist activities. 

[4] While living with his siblings in Canada, 
the appellant became obsessed with Osama Bin 
Laden and his cause. The appellant began commu-
nicating with other people committed to violence 
in the name of Islam, some of whom he referred 
to as “the bros”. He entered into covert email cor-
respondence with Junaid Babar, an American of 
Pakistani descent who eventually pled guilty in 
New York City to five counts of providing material 
support or resources to Al Qaeda. He also commu-
nicated extensively with Omar Khyam, the leader 
of a terrorist cell based in London, England, who 
was convicted along with several co-conspirators 
of a plot to bomb targets in the U.K. and elsewhere 
in Europe. 

[5] The appellant repeatedly offered Khyam 
and Babar support. He gave Khyam money for an 
explosives operation in the United Kingdom or 
elsewhere in Europe. He gave Babar cash, supplies 

20
12

 S
C

C
 6

9 
(C

an
LI

I)

136



588 R. v. KHAWAJA The Chief Justice [2012] 3 S.C.R.

violent, dangerous ends contemplated in clauses  
(A) to (C). 

[74] I am not persuaded on the submissions before 
us that the activities targeted by s. 83.01(1)(b)(ii)(E) 
fall within the protected zone of free expression. 
This said, I would not rule out the possibility that 
s. 83.01(1)(b)(ii)(E) might in some future case be 
found to capture protected activity. In such a case, 
the issue would be whether the incursion on free 
expression is justified under s. 1 of the Charter. 

[75] I conclude that the purpose of the law does 
not infringe freedom of expression. 

(b) Does the Effect of the Law Violate 
Freedom of Expression? 

[76] The appellants all argue that s.  
83.01(1)(b)(i)(A), the motive clause, is unconsti-
tutional because (1) it has the effect of chilling 
the exercise of freedom of expression, freedom 
of religion and freedom of association; and (2) it 
would legitimize law enforcement action aimed at 
scrutinizing individuals based on their religious, 
political or ideological beliefs. The trial judge in 
this case accepted this argument and severed the 
motive clause; the Court of Appeal disagreed and 
restored it. 

[77] The Crown responds that there is no evi-
dence of a chilling effect on expression or of ille-
gitimate targeting. The respondent further argues 
that the conduct caught by the provisions is not 
protected by the s. 2(b) guarantee, as it amounts 
to violence or threats of violence and does not fall 
within the purposes that underlie the guarantee. If 
there is no chilling effect with respect to the exer-
cise of freedom of expression, there can be none 
with respect to freedom of religion or association. 

[78] The first question is what sort of eviden-
tiary basis is required to establish that legislation 

gravement la santé ou la sécurité de la population, 
ce qui soustrait à l’application de la div. (E) un large 
pan de l’activité expressive, à condition qu’elle n’ait 
pas pour but les situations empreintes de violence 
mentionnées aux div. (A) à (C). 

[74] Les appelants ne me convainquent pas que 
les activités visées à la div. 83.01(1)b)(ii)(E) se 
situent dans la zone protégée au titre de la liberté 
d’expression. Cela dit, je n’exclus pas la possibi-
lité que, dans une affaire ultérieure, on arrive à la 
conclusion que cette disposition réprime une acti-
vité protégée. Il s’agira alors de déterminer si la 
restriction de la liberté d’expression est justifiée 
suivant l’article premier de la Charte. 

[75] Je conclus que l’objectif de la Loi ne porte 
pas atteinte à la liberté d’expression. 

b) L’effet de la Loi va-t-il à l’encontre de la 
liberté d’expression? 

[76] Les appelants prétendent que la div. 
83.01(1)b)(i)(A), à savoir la disposition relative au 
mobile, est inconstitutionnelle (1) parce qu’elle a un 
effet paralysant sur l’exercice des libertés d’expres-
sion, de religion et d’association et (2) qu’elle légi-
time une mesure d’application de la Loi qui soumet 
des personnes à une surveillance étroite en raison 
de leurs convictions religieuses, politiques ou idéo-
logiques. Dans la présente affaire, le juge du procès 
fait droit à sa thèse et retranche de la Loi la dispo-
sition relative au mobile. La Cour d’appel exprime 
l’avis contraire et rétablit la disposition. 

[77] Le ministère public rétorque qu’aucun élé-
ment ne prouve un effet paralysant sur la liberté 
d’expression ou un ciblage illégitime. Il ajoute que 
le comportement visé par la disposition n’est pas 
protégé par l’al. 2b), car il équivaut à perpétrer un 
acte de violence ou à proférer une menace de vio-
lence, ce qui ne fait pas partie de la raison d’être de 
la garantie constitutionnelle. S’il n’y a pas d’effet 
paralysant sur l’exercice de la liberté d’expression, 
il ne peut y en avoir un sur l’exercice des libertés de 
religion ou d’association. 

[78] Il faut d’abord déterminer quel type de 
preuve est requis pour établir que la loi a un effet 
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has a chilling effect on the exercise of s. 2 free-
doms. The appellants say that a chilling effect can 
be inferred on the basis of logic, common sense 
and the academic literature, as the trial judge did. 
The respondent says that there must be proof of a 
chilling effect in the form of credible empirical or 
anecdotal evidence, as the Court of Appeal held. 

[79] In some situations, a chilling effect can be 
inferred from known facts and experience. For 
example, no reasonable person would dispute that 
a law that makes the press liable in damages for 
responsible reporting on political figures will prob-
ably have a chilling effect on what the press says. In 
such a case, it may be unnecessary to call evidence 
of a chilling effect. Therefore, if the Court of 
Appeal is understood as suggesting that a claimant 
under s. 2 of the Charter must always call evidence 
of a chilling effect, I could not agree. 

[80] However, in this case, it is impossible to 
infer, without evidence, that the motive clause will 
have a chilling effect on the exercise of s. 2 free-
doms by people holding religious or ideological 
views similar to those held by some terrorists. The 
reasons of the Court of Appeal detail why such an 
inference cannot be made. 

[81] First, a causal connection between the motive 
clause and the chilling of expression of religious or 
ideological views has not been demonstrated. The 
chill in the expression of religious and ideological 
views referred to by the trial judge flowed from 
the post-“9/11” climate of suspicion, not from the 
motive clause in the terrorism legislation. 

[82] Second, a chilling effect that results from 
a patently incorrect understanding of a provi-
sion cannot ground a finding of unconstitutional-
ity. Indeed, the motive clause would only have a 
chilling effect on individuals who have cursory 
or incomplete knowledge of s. 83.01. Anyone 

paralysant sur l’exercice des libertés garanties 
à l’art. 2. Les appelants soutiennent qu’on peut 
conclure à l’existence d’un tel effet en se fondant, 
comme le juge du procès, sur la logique, le bon sens 
et la doctrine. L’intimé convient pour sa part avec 
la Cour d’appel que l’existence d’un effet paralysant 
doit être prouvée au moyen de données empiriques 
fiables. 

[79] Dans certains cas, l’existence de l’effet para-
lysant peut être inférée de faits connus et d’obser-
vations antérieures. Par exemple, toute personne 
raisonnable conviendrait qu’une loi rendant les 
journalistes passibles de dommages-intérêts en cas 
de reportages réalisés de manière responsable sur 
des hommes ou des femmes politiques aurait pro-
bablement un effet paralysant sur le travail journa-
listique. Dans un tel cas, il peut être inutile de prou-
ver l’effet paralysant. Par conséquent, je ne peux 
être d’accord avec la Cour d’appel dans la mesure 
où elle laisse entendre que la personne qui invo-
que l’art. 2 de la Charte doit toujours prouver l’effet 
paralysant. 

[80] Or, en l’espèce, sans éléments de preuve, il 
est impossible d’inférer que la disposition relative 
au mobile a un effet paralysant sur l’exercice des 
libertés garanties à l’art. 2 par les personnes dont 
les convictions religieuses ou idéologiques s’appa-
rentent à celles de certains terroristes. Les motifs 
de la Cour d’appel exposent en détail les raisons 
pour lesquelles on ne peut tirer une telle inférence. 

[81] Premièrement, on n’a démontré aucun lien de 
causalité entre la disposition relative au mobile et 
la réticence à exprimer des opinions de nature reli-
gieuse ou idéologique. L’effet paralysant sur l’ex-
pression de telles opinions dont fait mention le juge 
du procès découle du climat de méfiance créé par 
les attentats du 11 septembre 2001, non pas de la 
disposition de la Loi relative au mobile. 

[82] Deuxièmement, l’effet paralysant causé par 
l’interprétation manifestement erronée d’une dis-
position ne saurait justifier une conclusion d’in-
constitutionnalité. La disposition relative au mobile 
ne peut en effet avoir d’effet paralysant que sur une 
personne qui n’a qu’une connaissance superficielle 
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who reads the entire provision will take notice of 
s. 83.01(1.1), which expressly declares that “terror-
ist activity” within the meaning of the Criminal 
Code does not include the non-violent expression of 
a political, religious or ideological thought, belief 
or opinion. Only individuals who go well beyond 
the legitimate expression of a political, religious or 
ideological thought, belief or opinion, and instead 
engage in one of the serious forms of violence — 
or threaten one of the serious forms of violence — 
listed in s. 83.01(1)(b)(ii) need fear liability under 
the terrorism provisions of the Criminal Code. 

[83] Third, any chilling effect that results from 
police misconduct, such as profiling based exclu-
sively on ethnicity or religious belief, is not a chill 
created by the terrorism legislation. I agree with the 
following statement made by the Court of Appeal, 
at para. 134: 

Nor can improper conduct by the state actors charged 
with enforcing legislation render what is otherwise con-
stitutional legislation unconstitutional. Where the prob-
lem lies with the enforcement of a constitutionally valid 
statute, the solution is to remedy that improper enforce-
ment, not to declare the statute unconstitutional: Little 
Sisters Book and Art Emporium v. Canada (Minister of 
Justice), [2000 SCC 69,] [2000] 2 S.C.R. 1120, . . . at 
paras. 133-35. 

Criminal liability should not be based on a person’s 
political, religious or ideological views. Police 
should not target people as potential suspects 
solely because they hold or express particular 
views. Nor should the justice system employ 
improper stereotyping as a tool in legislation, 
investigation or prosecution. In the present case, 
the impugned provision is clearly drafted in a 
manner respectful of diversity, as it allows for 
the non-violent expression of political, religious 
or ideological views. It raises no concerns with 
respect to improper stereotyping. 

[84] For these reasons, I agree with the Court of 
Appeal that the appellants have not established that 

ou incomplète de l’art. 83.01. La personne qui 
lit l’article en entier prend connaissance du par. 
83.01(1.1), qui dispose expressément qu’une « acti-
vité terroriste » au sens du Code criminel ne s’en-
tend pas de l’expression pacifique d’une pensée, 
d’une croyance ou d’une opinion de nature politi-
que, religieuse ou idéologique. Seule la personne 
qui ne s’en tient pas à l’expression légitime d’une 
telle pensée, croyance ou opinion et qui se livre 
plutôt à quelque acte de violence grave énuméré 
au sous-al. 83.01(1)b)(ii) ou qui menace autrui de 
le faire doit craindre d’engager sa responsabilité 
sous le régime des dispositions sur le terrorisme du 
Code criminel. 

[83] Troisièmement, l’effet paralysant résultant 
d’une faute policière, tel le profilage fondé unique-
ment sur l’appartenance ethnique ou la confession 
religieuse, ne saurait être imputé aux dispositions 
sur le terrorisme. Je souscris à l’extrait suivant des 
motifs de la Cour d’appel, au par. 134 : 

[TRADUCTION] Le comportement inapproprié des 
représentants de l’État qui veillent à l’application de la 
loi ne peut pas non plus rendre inconstitutionnel ce qui 
est par ailleurs constitutionnel. Lorsque le problème a 
trait à l’application d’une loi constitutionnelle, la solu-
tion consiste à remédier à l’application inappropriée, et 
non à déclarer la loi inconstitutionnelle : Little Sisters 
Book and Art Emporium c. Canada (Ministre de la 
Justice), [2000 CSC 69,] [2000] 2 R.C.S. 1120, [. . .] 
par. 133-135. 

La responsabilité criminelle d’une personne ne doit 
pas prendre appui sur ses convictions de nature 
politique, religieuse ou idéologique. La police ne 
doit pas soupçonner une personne pour le seul 
motif que celle-ci a ou exprime telle ou telle convic-
tion. Le système de justice doit également s’abste-
nir de recourir à l’application inopportune de sté-
réotypes pour légiférer, faire enquête ou engager 
une poursuite. En l’espèce, le libellé de la dispo-
sition contestée respecte clairement la diversité en 
ce qu’il permet l’expression pacifique d’opinions 
de nature politique, religieuse ou idéologique. Il ne 
fait nullement craindre l’application inopportune 
de stéréotypes. 

[84] C’est pourquoi je conviens avec la Cour 
d’appel que les appelants n’ont pas établi l’effet 
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the motive clause has a chilling effect on the exer-
cise of s. 2 liberties and results in an infringement 
of s. 2 of the Charter. The motive clause is consti-
tutional and need not be excised from the law, as 
the trial judge held. This is not altered by the fact 
that terrorist legislation in some countries does not 
contain a motive clause, or by the argument that 
the clause is unnecessary to the Canadian legisla-
tive scheme. 

3. Conclusion on the Constitutionality of the 
Law 

[85] I conclude that the impugned provisions do 
not infringe s. 7 or s. 2 of the Charter. It is therefore 
unnecessary to consider s. 1 of the Charter. 

B.  Was the Law Correctly Applied? 

1.  Did the Deletion and Subsequent Re- 
insertion of the Motive Clause Make the 
Trial and Convictions Unfair? 

[86] The trial judge found the motive clause 
unconstitutional and severed it. The trial proceeded 
on the basis that this clause was removed from 
the legislation, and the accused was convicted on 
the charges from which he appeals. The Court of 
Appeal held that the motive clause is constitutional 
and should not have been severed. It nevertheless 
upheld the convictions under the curative proviso of 
the Criminal Code, s. 686(1)(b)(iii), on the ground 
that the trial judge concluded that motive had been 
proven in any event. 

[87] The appellant argues that the removal and 
later re-insertion of the motive clause made his trial 
and the convictions unfair. He argues that he has 
been convicted of different crimes on appeal than 
those he faced at trial. The curative proviso cannot 
be applied, he argues, to errors committed by a trial 
judge that compromise the fairness of the trial. By 
convicting the appellant of different charges (i.e. 
under different provisions) than he faced at trial, 

paralysant de la disposition relative au mobile sur 
l’exercice des libertés garanties à l’art. 2, ni son 
atteinte aux droits que consacre l’art. 2 de la Charte. 
La disposition est constitutionnelle et n’a pas à être 
retranchée de la Loi, contrairement à la décision du 
juge du procès. Ni l’inexistence dans les lois sur le 
terrorisme de certains pays d’une disposition rela-
tive au mobile, ni la thèse de l’inutilité de la dispo-
sition contestée dans le régime législatif canadien 
ne sauraient réfuter cette conclusion. 

3. Conclusion sur la constitutionnalité de la 
Loi 

[85] Je conclus que les dispositions contestées ne 
violent pas les droits garantis aux art. 7 ou 2 de la 
Charte. Il est donc inutile d’examiner l’article pre-
mier de celle-ci. 

B. La Loi a-t-elle été appliquée correctement? 

1. L’invalidation de la disposition relative au 
mobile puis son rétablissement ultérieur 
ont-ils rendu inéquitables le procès et les 
déclarations de culpabilité? 

[86] Le juge du procès tient pour inconstitu-
tionnelle la disposition relative au mobile et il la 
retranche de la Loi. Il instruit le procès sur cette 
base et déclare l’accusé coupable des accusations 
portées. Saisie de l’appel de cette décision, la Cour 
d’appel statue que la disposition est constitution-
nelle et qu’elle n’aurait pas dû être retranchée. Elle 
confirme néanmoins les déclarations de culpabilité 
en application de la disposition réparatrice du Code 
criminel, le sous-al. 686(1)b)(iii), au motif que le 
juge du procès a estimé que le mobile était de toute 
façon prouvé. 

[87] L’appelant prétend que le retranchement de 
la disposition relative au mobile puis son rétablisse-
ment ont rendu inéquitables le procès et les décla-
rations de culpabilité. Il soutient avoir été déclaré 
coupable de crimes différents en appel et en pre-
mière instance. Selon lui, la disposition réparatrice 
ne peut s’appliquer aux erreurs du juge de première 
instance qui compromettent l’équité du procès. En 
le déclarant coupable d’autres accusations (soit sur 
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THE PROVINCIAL COURT OF MANITOBA 
 

 
BETWEEN:     ) 
      ) 
      ) 
HER MAJESTY THE QUEEN  ) Cynthia Devine and  
      ) Kusham Sharma 

) for the Crown. 
  - and -    ) 
      ) 
JESSIE SEEGER ROBINSON  ) John Skinner 
  (Accused) Applicant,  ) for the Accused. 
      ) 

) Reasons for decision 
) delivered this 23rd day  
) of January, 2004 

 
 
L. GIESBRECHT, P.J. 
 
INTRODUCTION 
 
[1] The main issue to be addressed in this case is whether certain provisions of The 
Manitoba Evidence Act R.S.M. 1987, c. E150 (the Act), violate the guarantee of freedom 
of conscience and religion which is one of the fundamental rights protected by the 
Canadian Charter of Rights and Freedoms.  The challenged sections of the Act provide 
for a court to administer an oath, affirmation or declaration to any witness who is called 
to give evidence before the court.    
 
[2] The applicant Jessie Robinson is charged with speeding under section 95 (1) of 
The Highway Traffic Act, S.M. 1985-86, c. H60.  The matter proceeded to trial on June 
16, 2003.  The Crown called one witness, namely the police officer who issued the traffic 
ticket. At the conclusion of the Crown's case the applicant brought a motion seeking a 
judicial stay of proceedings on the charge pursuant to section 24(1) of the Charter. She 
argues that sections 12 - 16 of The Manitoba Evidence Act require her to make a religious 
statement and to reveal her conscience if she chooses to testify in her own defence. She 
submits that this has the effect of denying her right to a fair trial. She seeks a finding that 
those sections of the Act are inconsistent with a number of rights guaranteed under the 
Charter, including the right to freedom of conscience and religion.   
 
[3] The appropriate notice under section 7 (2) and (3) of The Constitutional Questions 
Act, S.M. 1986, c. C31 was provided in this case. The only evidence filed in support of 
this motion is an affidavit by the applicant.    
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[44] While historically there was a religious aspect to the requirement that a witness 
must swear an oath before being allowed to testify, this does not mean that the legislation 
that is challenged in the present application has a religious purpose.  In this regard I refer 
to the comments of Dickson C. J. in the Edwards Books and Art Ltd. case at page 743: 
 

"It is important to keep in mind, however, that the Court is not called upon to characterize 
the historical origins, or even the continuing cause for the selection by individual 
members of the community of particular holidays.  To do so would be to characterize 
social facts rather than characterizing the impugned law… Our society is collectively 
powerless to repudiate its history, including the Christian heritage of the majority." 
(Emphasis added) 

 
[45] Dickson C. J. also quoted with approval the words of Chief Justice Warren, 
writing for the majority of the United States Supreme Court in McGowan v. Maryland, 
366 U. S. 420 (1961) at page 445 as follows: 
 

"To say that the States cannot prescribe Sunday as a day of rest for these purposes solely 
because centuries ago such laws had their genesis in religion would give a 
constitutional interpretation of hostility to the public welfare rather than one of mere 
separation of church and State."   (Emphasis added)  

 
[46] By the same token, the fact that centuries ago a witness was required to express a 
religious belief in order to testify in court, does not mean that the legislation that is being 
challenged in the present application has a religious purpose.   
 
[47] I agree with the submission of the Crown that the provisions concerning truth 
telling show an increasing inclusiveness over the centuries.  The law had to provide a 
means by which to allow witnesses of all beliefs (or no beliefs) to testify by binding their 
conscience to tell the truth in one form or another.  The central purpose of such 
legislation was to ensure that witnesses would be encouraged to tell the truth by whatever 
means was binding on them.  The fact that some of these means have a basis in religion 
does not make the purpose of the legislation a religious one. 
 
[48] The challenged legislation offers a number of choices to witnesses who are about 
to testify, as to the means by which they wish to bind their conscience.  Witnesses may: 
 

1. swear an oath by holding a copy of the Old Testament; 
2. swear an oath by holding a copy of the New Testament; 
3. have an oath administered in some other manner and form and 

with such ceremonies as the witness declares to be binding; or 
4. affirm or declare that they will tell the truth. 
 

[49] This inclusiveness does not support the submission that the legislation is designed 
with a religious objective or purpose.  The applicant, however, submits that 
notwithstanding these choices, a compulsory religious statement is still required.  She 
argues that choosing one option necessarily excludes choosing the other options and in 
doing so she is coerced into making a public statement revealing her conscience.  When a 
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choice is a public one forced by law, the applicant says that it is unconstitutional.  She 
argues that it is, having to choose that is challenged not the choices that are available.  
 
The effects of sections 12 - 16 of the Manitoba Evidence Act 
 
[50] The applicant argues that as long as there are choices available, witnesses can 
never be certain that their evidence will be considered free of a reference to the choice 
that they have made.  This, she says, is one of the unconstitutional effects of this 
legislation.     
 
[51] In 1987 an amendment was made to section 16(1) of the Act.  The former section 
provided as follows: 
 

"16(1) If a person objects to being sworn and states as the ground of such objection, 
either that he has no religious belief or that the taking of an oath is contrary to his 
religious belief, or if a person is objected to as incompetent to take an oath, he shall be 
permitted to make his solemn affirmation or declaration instead of taking an oath, and 
upon the person making such solemn affirmation or declaration his evidence shall be 
taken and shall have the same effect as if taken under oath." (Emphasis added)  

 
[52] The section as it currently reads provides as follows: 

 
"16(1) A person who is about to give evidence shall be permitted to make a solemn 
affirmation or declaration instead of taking an oath, and upon the person making such a 
solemn affirmation or declaration the evidence shall be taken and has the same effect as if 
taken under oath." 

 
[53] The remarks made by Attorney-General Roland Penner, who introduced the 
amending legislation in the Manitoba Legislative Assembly in 1987, are instructive.  He 
stated: 

 
"I will now deal briefly with the major principles of Bill 46.  The focus is primarily but 
not exclusively on statutory provisions that discriminate on the basis of religion and age. 
 
… In terms of religious discrimination, various statutory oaths of office and oaths of 
allegiance do not provide the option of affirming rather than swearing the oath.  We are 
proposing to amend each of these to permit the option of affirming.  At the same time, we 
are proposing amendments to related enabling and deeming provisions, such as those in 
The Evidence Act and The Interpretation Act in order to assure that, under all provincial 
laws, the legal status and effect of taking an affirmation is identical to swearing an oath.  
There are many people in this province, Madam Speaker, who for religious reasons or 
perhaps because they don’t have a particular religion, prefer to affirm." 
[Manitoba Legislative Assembly, Debates (10 June 1987) at 2958.] 

 
[54] The applicant argues that these comments by the Attorney General merely support 
her position that the purpose of the challenged law is a religious one.  I disagree.  While 
Mr. Penner spoke of "religious reasons" and of the fact that some people don’t have a 
particular religion, as a rationale for these amendments, his comments support my view 
that the purpose of these sections of the Act is not a religious one.  What is demonstrated 
by these comments is that the Government was ensuring that there would be no 
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unconstitutional effects flowing from provisions such as those in the Act.  This 
amendment ensured that there would be no difference between those affirming and those 
swearing an oath.  There would thus be no perceived stigma attached to those who did 
not swear an oath on the Bible.  

 
[55] Prior to this amendment to section 16(1) of the Act it could be said that there was 
a requirement for a witness to make a religious statement if a witness wished to affirm 
instead of swearing an oath. The witness had to declare an objection to swearing an oath. 
However, such a statement is no longer required.  Now a witness simply states that he or 
she wishes to affirm and must then be permitted to do so without anything further being 
required.   

 
[56] The fact that a witness chooses to affirm, in my view, reveals absolutely nothing 
about their religious beliefs.  A witness may object to swearing an oath on the Bible for 
religious reasons and thus wish to affirm.  A witness may have no religious beliefs at all 
and thus chooses to affirm.  A witness may choose to affirm for a multiple of other 
reasons.  The point is that such a choice does not reveal anything about their personal or 
religious beliefs.  For that matter a witness who chooses to swear an oath on the Bible is 
not necessarily making any religious statement.  A witness does not have to demonstrate 
or assert a belief in God in order to swear on the Bible.  In fact witnesses who have no 
religious beliefs at all may choose to swear an oath on the Bible.   

 
[57] I cannot conclude that a witness needs to demonstrate any kind of religious 
practice in order to testify.  Nor is a witness compelled to make any religious statements 
or reveal his or her conscience in order to give evidence.  The challenged sections of the 
Act in my view do not compel the applicant to conform to the religious practices or 
beliefs of others. 
 
THE SCHOOL PRAYER CASES 
      
[58] The applicant relies on the cases dealing with religious exercises in schools to 
support her position that the challenged sections of the Act have an unconstitutional 
effect, whatever the purpose may be.  She refers to the cases of Zylberberg et. al. v. 
Director of Education of the Sudbury Board of Education (1988) 34 C.R.R. 1 and 
Manitoba Association For Rights and Liberties et. al. v. Manitoba (Minister of 
Education) (1993) 82 Man. R. (2d) 39.   
 
[59] In the Zylberberg case the Ontario Court of Appeal struck down a regulation 
under the Education Act, which provided for religious exercises in schools at the opening 
or closing of the day.  The impugned section in that case stated that "a public school shall 
be opened or closed each day with religious exercises consisting of the reading of 
Scriptures or other suitable readings and the reading of the Lord's Prayer or other suitable 
prayers".  There was an exemption section in the regulation that provided that no pupil 
was required to participate in religious exercises where the parent applied for an 
exemption and that such a pupil need not be in attendance during such exercises.   
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[60] The majority of the court in Zylberberg concluded that there was an infringement 
of the applicant's right to freedom of conscience and religion.  They noted that an aspect 
of the Charter freedom of conscience and religion that was of particular importance in 
that case was the freedom from conformity.  They stated at page 16, that: 
 

"The practices of a majoritarian religion cannot be imposed on religious minorities."   
 
[61] The majority held that the legislation on its face infringed the guarantee of 
freedom of conscience and religion and that the purpose of the legislation was a religious 
one.  It was argued in defence of the law that the right of exemption provided for in the 
regulation eliminated any suggestion of compulsion to participate in the religious 
exercises.  However, the majority decision stated at page 19: 
 

"While the majoritarian view may be that s. 28 confers freedom of choice on the 
minority, the reality is that it imposes on religious minorities a compulsion to conform to 
the religious practices of the majority."   
 

[62] The majority in Zylberberg also noted that the applicants did not seek an 
exemption from the religious exercises because of their concern about differentiating 
their children from other pupils, and stated that: 

 
"The requirement that pupils attend religious exercises, unless exempt, compels students 
and parents to make a religious statement." (At page 20)  

 
They held that this requirement to make a religious statement also infringes the freedom 
of conscience and religion.  The exemption clause did not preclude a finding of coercion 
because pupils under peer pressure would be reluctant to call attention to their difference 
by taking advantage of it.  Thus it was held that the exemption clause had the chilling 
effect of discouraging the free exercise of the freedom of conscience and religion. (At 
page 23)      
 
[63] The reasons of the majority in the Zylberberg case were approved and adopted by 
Monnin J. of the Manitoba Court of Queens Bench in Manitoba Association For Rights 
and Liberties et. al. v. Manitoba (Minister of Education).   
 
[64] In the Anderson case Joyal P. J. concluded that the reasoning in the school prayer 
cases was not applicable to the impugned sections of the Manitoba Evidence Act because 
in those cases the purpose of the challenged provisions was determined to be a religious 
one.  I agree with the applicant, that while the purpose of the legislation in the school 
prayer cases was held to be a religious one, the courts also considered the effects of those 
provisions to be an infringement of the guarantee of freedom of conscience and religion.   
 
[65] The applicant suggests that there are a number of parallels between religious 
exercises in public school and the challenged provisions of the Act in the present case.  
She submits that both have "opt-out provisions that are themselves a statement of 
conscience; the schools' opt-out clause was the choice not to participate, in court it is the 
option to affirm." 
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Citizenship and Immigration -- Status in Canada -- Citizens -- Appeal from decisions under R. 419 striking out declara-
tion as disclosing no reasonable cause of action -- Appellant seeking Canadian citizenship but unwilling to swear alle-
giance to Queen because of republican views -- Whether oath of allegiance in Citizenship Act unconstitutional -- Nature 
of oath explained -- Taking of oath not coercive burden infringing appellant's Charter rights -- Comparison between 
citizens by birth and non-citizens seeking citizenship through naturalization meaningless -- Plain and obvious appellant 
having no chance of success at trial. 
 
 Constitutional law -- Charter of Rights -- Appellant alleging violation of Charter rights based on requirement in citi-
zenship application to take oath or make affirmation of allegiance to Queen -- Oath of allegiance binding so long as 
Constitution unamended -- Not diminishing exercise of fundamental freedoms in Charter, s. 2(b), (c), (d) -- Appellant 
having no chance of success at trial -- Constitution ultimate criterion measuring laws, actions, discriminatory burdens. 
 

This was an appeal from the judgment of Joyal J. sustaining the decision of Giles A.S.P. under Rule 419 striking out the 
appellant's declaration on the ground that it disclosed no reasonable cause of action. The appellant, a Toronto lawyer 
born in Trinidad and Tobago who has been a permanent resident of Canada and British subject for more than 34 years, 
applied for Canadian citizenship but, because of his republican views, he was unwilling to swear allegiance to the 
Queen, which is required as part of the oath-taking ceremony. He alleged that being required to take an oath or make an 
affirmation of allegiance to the Queen was a violation of his Charter rights. For that reason, he sought a declaration that 
he was entitled to a grant of citizenship without having to take the oath or affirmation of citizenship in its present form. 
The Trial Judge held that the oath or affirmation was to the Queen as Head of State, that the requirement for such oath 
or affirmation could not be challenged on Charter grounds and that the appellant's remedy lay in the political realm. The 
issue in this appeal was whether the oath of allegiance to the Queen contained in the Citizenship Act could be consid-
ered as a violation of the appellant's constitutional rights under the Charter.  
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Held (Linden J.A. dissenting in part), the appeal should be dismissed.  

Per MacGuigan J.A.: An oath is a solemn declaration before God or on something sacred that a statement is true; an 
affirmation fills the same role for those who do not wish to take an oath. The oath of allegiance to the Queen as Head of 
State for Canada is binding in the same way as the rest of the Constitution of Canada so long as the Constitution is 
unamended in that respect. Given that the appellant did not advocate revolutionary change, that is change contrary to the 
Constitution itself, his freedom of expression, freedom of peaceful assembly and freedom of association under section 2 
of the Charter could not be limited by the oath of allegiance which in no way diminishes the exercise of those freedoms. 
It was "plain and obvious" and "beyond doubt" that the appellant would have no chance of success at trial in that regard. 
In arguing that the process to obtain citizenship requires from non-citizens an oath of allegiance to the Queen, which 
Canadian citizens by birth are not required to take, the appellant made a meaningless comparison of groups. Birth-
citizens are not required to take an oath of allegiance because they need not submit to a process to obtain the citizenship 
they already have. Oaths or affirmations express a solemn intention to adhere to the symbolic keystone of the Canadian 
Constitution, thus pledging an acceptance of the whole of our Constitution and national life. The appellant could hardly 
complain that, in order to become a Canadian citizen, he had to express agreement with the fundamental structure of our 
country. The Constitution is itself the ultimate criterion by which all laws, actions and discriminatory burdens are meas-
ured.  

Per Linden J.A. (dissenting in part): One of the main reasons behind the high threshold for striking out a statement of 
claim (or declaration) as disclosing no reasonable cause of action is to prevent a court from embarking on a resolution 
of factual issues raised in a case in the absence of any evidence. It is only in the most obvious cases that the opportunity 
to present evidence and full legal argument should be denied a litigant. With respect to both freedom of conscience and 
freedom of religion, the appellant had to show that the burden imposed on him by the oath was more than trivial or in-
substantial. The appellant has not raised a plausible argument about the imposition of a coercive burden on his conscien-
tiously-held views which bridle at swearing an oath to anyone but a Supreme Being. His real objection was not to the 
method of oath making but to its content. His claim under paragraph 2(a) of the Charter regarding freedom of con-
science should therefore be struck out. Similarly, his allegation that the oath of citizenship restricts his freedom of reli-
gion since the Queen is the "Head of the Anglican Church" must be struck out. The oath requires no statement of alle-
giance to Anglicanism nor to the Queen in relation to her role in the Church of England. The appellant's claim with re-
spect to effects on his freedom of religion did not disclose a burden which is more than trivial or insubstantial. The rela-
tionship between an oath of allegiance to the Queen in her capacity of Head of State and the appellant's religious prac-
tice and beliefs was too remote. Although freedom of thought, belief and opinion in paragraph 2(b) of the Charter is 
distinct from freedom of conscience, much of the same analysis could be applied to these freedoms: there must be some 
coercive burden flowing out of the impugned law. Given that, nowadays, freedom to criticize the monarchy and other 
Canadian institutions is guaranteed by the Charter and that, by taking this oath, the appellant might feel inhibited to 
some extent in his anti-monarchy activities, his claim with respect to freedom of thought should not be struck out. 
While there was no evidence to suggest that the purpose of the oath or affirmation of citizenship is to curtail freedom of 
expression, strict adherence to the oath or affirmation of loyalty to the Queen might be felt by the appellant to prevent 
him from expressing his republicanism, even though it might not in law actually do so. The appellant's claim that the 
oath or affirmation abridges his freedom of expression as guaranteed by paragraph 2(b) of the Charter should, therefore, 
not be struck out. Freedom of peaceful assembly was geared toward protecting the physical gathering together of people 
and was not intended to protect the objects of an assembly that is organized to foster freedom of thought, belief, opinion 
or expression, or freedom of association, for that would be protected independently. The portion of the appellant's decla-
ration relating to freedom of peaceful assembly should, therefore, be struck out. With respect to freedom of association 
under paragraph 2(d) of the Charter, it could not be said at this stage that the appellant, given the opportunity to adduce 
evidence and arguments, could not succeed on that point and, therefore, this portion of the declaration should not be 
struck out. The standard for cruel and unusual treatment under section 12 of the Charter is whether the treatment outrag-
es standards of decency. The consequences to the appellant of not swearing the oath or making the affirmation could not 
be said to outrage standards of decency and therefore, this portion of the declaration should be struck out.  

The appellant's claim that the oath or affirmation is contrary to subsection 15(1) of the Charter could be justified by the 
fact that a permanent resident desiring to become a naturalized citizen is required to take the oath while people who are 
Canadian citizens by birth are not. Non-citizens would be denied equality under the law in that the Citizenship Act ap-
pears to draw a distinction between two groups, namely people who attain citizenship automatically by birth and people 
who must apply for citizenship. In addition to the differential treatment, the appellant would have to demonstrate at trial 
that any inequality under the law is discriminatory. The appellant's claim under section 27 of the Charter should also be 
struck out as that provision is merely an aid to interpretation and not a substantial provision that can be violated.  
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The following are the reasons for judgment rendered in English by 

1     MACGUIGAN J.A.:-- In my view, Joyal J. as Trial Judge [[1992] 2 F.C. 173] and, before him, Giles A.S.P. were 
right in striking out the whole of the appellant's declaration under Rule 419 [Federal Court Rules, C.R.C., c. 663] on the 
ground that it disclosed no reasonable cause of action. 

2     I have had the opportunity of reading the reasons for judgment of my brother Linden and I am in agreement with 
his explanation of the legislation, of the test for disclosing no reasonable cause of action, and of the nature of an oath, 
and with his striking out the appellant's claim with respect both to cruel and unusual treatment or punishment (section 
12 of the Charter) [Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982, Schedule B, 
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26     The motion to strike was heard before the Associate Senior Prothonotary who granted the motion "without preju-
dice to the plaintiff's right to file a claim or declaration outlining a complete cause of action devoid of irrelevant materi-
al within the jurisdiction of the Court" (see page 22, Case). Costs of the motion were awarded against the appellant in 
any event of the cause. 

27     The appellant appealed to the Trial Division, where his appeal was dismissed. Mr. Justice Joyal stated that, in 
Canada, the Queen is equivalent to "State" or "Crown" and that the oath or affirmation of citizenship requires an oath or 
affirmation to this country's Head of State. He held that it was not constitutionally significant that our Head of State is a 
monarch and an Anglican. Further, the appellant was free to make an affirmation if to make an oath was contrary to his 
conscience. 

28     Mr. Justice Joyal concluded as follows [at page 179]: 
 

 The appellant must be aware that Canada is a secular state and although many of its laws 
reflect religious tradition, culture and values, they are nonetheless secular or positivistic in nature. 
To grant exemptions of the kind claimed by the appellant would be to permit the imposition of 
private beliefs, religious or otherwise, on laws of general application, a condition which would be 
in contradiction with the principles of a secular state. 

Mr. Justice Joyal stated that, in his view, the oath or affirmation could not be challenged on Charter grounds, and indi-
cated that the appellant's remedy lay in the political realm. He dismissed the appeal with costs. 

THE TEST FOR DISCLOSING NO REASONABLE CAUSE OF ACTION 

29     The governing test for dismissing an action or striking out a claim as disclosing no reasonable cause of action is a 
difficult one to meet. Our Courts are rightly reluctant to snuff out potentially meritorious actions prematurely. We try to 
err on the side of giving each person a day in court, striking out claims only in the plainest and most obvious cases. As 
Mr. Justice Estey wrote for the Supreme Court of Canada in Attorney General of Canada v. Inuit Tapirisat of Canada et 
al., [1980] 2 S.C.R. 735, at page 740: 
 

 On a motion such as this a court should, of course, dismiss the action or strike out any claim 
made by the plaintiff only in plain and obvious cases and where the court is satisfied that "the 
case is beyond doubt". [Emphasis added.] 

30     This standard was adopted by the Supreme Court of Canada in the context of a Charter claim in Operation Dis-
mantle Inc. et al. v. The Queen et al., [1985] 1 S.C.R. 441. Madam Justice Wilson, in concurring reasons, stated, at page 
486: 
 

 The law then would appear to be clear. The facts pleaded are to be taken as proved. When 
so taken, the question is do they disclose a reasonable cause of action, i.e. a cause of action "with 
some chance of success". [Emphasis added.] 

The majority in Operation Dismantle, supra, led by Chief Justice Dickson, cited Inuit Tapirisat, supra, and then quoted 
the concurring reasons of Madam Justice Wilson with approval. 

31     In Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959, Madam Justice Wilson did an extensive survey of the law on 
striking out claims for disclosing no reasonable cause of action. She concluded, writing for the Court, at page 980: 
 

 [A]ssuming that the facts as stated in the statement of claim can be proved, is it "plain and obvi-
ous" that the plaintiff's statement of claim discloses no reasonable cause of action? As in Eng-
land, if there is a chance that the plaintiff might succeed, then the plaintiff should not be "driven 
from the judgment seat". [Emphasis added.] 

Consequently, if it is "plain and obvious" or "beyond doubt" that the appellant cannot succeed, the declaration should be 
struck out, but if there is "some chance of success" or "a chance that the plaintiff might succeed", the action should be 
allowed to proceed to trial. 

32     A document such as a statement of claim or, as in this case, a declaration does not contain the evidence required to 
prove the facts that the plaintiff alleges. The facts alleged may or may not be proven at the trial-that is, it may or may 
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not be shown that the appellant holds the views he alleges he holds and it may or may not be shown that the potential 
negative consequences will actually transpire. One of the driving reasons behind the high threshold for striking out a 
statement of claim for disclosing no reasonable cause of action is to prevent a court from embarking on a resolution of 
factual issues raised in a case in the absence of any evidence. The danger of such a course is obvious: there is an inade-
quate record upon which to make the factual determinations necessary to the disposition of a case. Further, a statement 
of claim contains only a skeleton of a legal argument, which will be fleshed out in submissions before the trial Court. It 
is only in the most obvious of cases, therefore, that the opportunity to present evidence and full legal argument should 
be denied a litigant. 

33     In applying this standard to the appellant's declaration, it should be borne in mind that these reasons are not in any 
way relevant to whether the appellant's action will or should succeed at trial; they are limited only to a consideration of 
whether he might succeed at trial. Consequently, these reasons must not be read as expressing any views, one way or the 
other, on the ultimate merits of any of the appellant's allegations. 

THE APPELLANT'S CLAIM 

34     The appellant's declaration alleges that the oath of citizenship is contrary to several sections of the Charter, includ-
ing paragraphs 2(a), 2(b), 2(c), 2(d), section 12, and subsection 15(1). The appellant also claims that these Charter rights 
should be interpreted in accordance with section 27, which encourages the preservation and enhancement of the multi-
cultural heritage of Canadians. I will deal with each of the appellant's arguments in turn. 

35     It should be noted that the appellant has not distinguished in his declaration between taking an oath and making an 
affirmation. The religious character of taking an oath is not an issue for the appellant and this is rightly so given the 
availability of the affirmation. In other words, the form of the oath is not in issue, only its content. The appellant is ob-
jecting to making any commitment of loyalty or allegiance to Her Majesty the Queen that is binding on his conscience, 
whether that commitment be evinced by way of oath or affirmation. Therefore, the word "oath" as used in the declara-
tion should be read as referring to both an oath and an affirmation. 

THE NATURE OF AN OATH 

36     Through an oath or affirmation, a person attests that he or she is bound in conscience to perform an act or to hold 
to an ideal faithfully and truly. An oath "relies on the individual's inner sense of personal worth and what is right". It 
engages the "will and conscience of the taker of the oath." (See Gochnauer, Oaths, Witnesses and Modern Law (1991), 
4 Can. J. Law & Jur. 67, at pages 71-73.) In the past it invariably invoked the aid of the Supreme Being as "rewarder of 
truth" and as "avenger of falsehood." (See Omychund v. Barker (1744), 26 E.R. 15, at page 32). 

37     Nowadays, however, simple affirmations are generally accepted. Being allowed to affirm instead of swearing an 
oath was a major human rights achievement for our society. Minority religious groups in the past were denied rights 
because of their inability or unwillingness to swear the oath. For example, Professor Irving Abella in his fascinating 
book, A Coat of Many Colours, (1990), at page 20, tells how Ezekiel Hart, a person of the Jewish faith, ran and won an 
election as member of the Legislative Assembly of Quebec for Three Rivers in 1807. However, because he took the 
oath on the Old Testament with his head covered, rather than on the New Testament, he was barred from taking his seat 
and was replaced by the runner-up in the election. Hart ran and was elected again in 1808 and, though this time he indi-
cated a willingness to swear the oath on the New Testament, he was again denied his seat on the basis that he would not 
be bound by such an oath and that he would "thereby profane the Christian religion". It was not until 1832 that Jewish 
people won the right to hold elected office in Quebec. The situation was worse in England, where it took 26 more years 
for Jews to be able to hold elected office. A similar sorry saga had to be enacted by Lionel de Rothschild, who had to be 
elected six times between 1847 and 1858 in the city of London before he was finally allowed to take his seat in the 
House of Commons, after swearing the oath on the Old Testament according to the Jewish tradition with his head cov-
ered. (See Morton, The Rothschilds: A Family Portrait, (1962), at page 163.) This problem, fortunately, no longer 
shames us. 

38     We require oaths or affirmations as a method of binding the conscience in various circumstances such as testifying 
in Court, being admitted as a member of the Bar, as a Member of Parliament, on entering the Public Service, and, of 
course, there is also the oath of citizenship which is at issue in this appeal. These are all circumstances in which we seek 
to ensure certain paramount goals such as fidelity to the truth or loyalty to the country. As I stated in Benner v. Canada 
(Secretary of State), [1994] 1 F.C. 250 (C.A.), at page 281: 
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 Swearing an oath as a prerequisite to citizenship is a common practice followed in many coun-
tries. It is, in essence, a simple inquiry as to whether an individual is committed to the country 
and shares the basic principles or ideals upon which the country was founded. 

This view was dramatically proclaimed in the American context, by Justice Felix Frankfurter (see, Levinson, Constitut-
ing Communities Through Words That Bind: Reflections on Loyalty Oaths (1986), 84 Mich. L. Rev. 1440, at page 
1441): 
 

 American citizenship implies entering upon a fellowship which binds people together by devotion 
to certain feelings and ideas and ideals summarized as a requirement that they be attached to the 
principles of the Constitution. 

39     There is some jurisprudence on the relationship between oaths and the conscience of the oath-taker in the context 
of swearing to tell the truth in court proceedings. For example, in R. v. Bannerman (1966), 55 W.W.R. 257 (Man. C.A.), 
at page 284, Dickson J. (as he then was) stated that the "object of the law in requiring an oath is to get at the truth rela-
tive to matters in dispute by getting a hold on the conscience of the witness." This fundamental relationship between the 
oath and the swearer's conscience has been reiterated in several Supreme Court decisions (see, for example, R. v. Khan, 
[1990] 2 S.C.R. 531, and R. v. B. (K.G.), [1993] 1 S.C.R. 740). 

40     Criminal sanctions may even follow when persons who swear to tell the truth perjure themselves (see Criminal 
Code, R.S.C., 1985, c. C-46, section 131 [as am. by R.S.C., 1985 (1st Supp.), c. 27, s. 17]). In addition, a person's citi-
zenship may be forfeited if someone obtains it "by false representation or fraud or knowingly concealing material cir-
cumstances" (see section 10, Citizenship Act, supra). 

41     It can be seen that an oath or affirmation is a solemn matter whose function in our society is to secure important 
goals such as truth, justice, good government and national security. As Gochnauer, supra, at page 99, has explained: 
 

 As far back as we can trace the oath, it performs the social function of publicly committing the 
speaker to something in the strongest possible way. In the extremity of the undertaking it is 
equalled only by vows. 

The appellant's declaration alleges that he adheres to this view of the oath. He states in paragraph 16: "The appellant 
believes that a public oath is the most solemn rite and that its terms must be faithfully observed." 

42     An oath or affirmation, therefore, is not a matter to be taken lightly; when, for reasons of conscience, a person 
feels he or she cannot swear a certain oath or make a certain affirmation, one must carefully consider that position, for it 
shows that that person takes the oath seriously, something we wish to support. 

THE FUNDAMENTAL FREEDOMS 

43     The appellant contends that his fundamental freedoms will be violated if he is made to take the oath of loyalty to 
the Queen. Section 2 of the Charter protects what are referred to as fundamental freedoms: 

2. Everyone has the following fundamental freedoms: 
 

(a)  freedom of conscience and religion; 
(b)  freedom of thought, belief, opinion and expression, including freedom of the press and other me-

dia of communication; 
(c)  freedom of peaceful assembly; and 
(d)  freedom of association. 

The appellant contends that each of these provisions are applicable in his case. I shall deal with them in turn. 
 

(a)  Freedom of conscience and religion 

44     The appellant's first claim is that the citizenship oath in its present form violates his freedom of conscience under 
paragraph 2(a) since it is against his "conscience to make oaths to all but the Supreme Being and to principles such as 
truth, freedom, equality, justice and the rule of law." The appellant also claims that the oath or affirmation in its present 
form violates his freedom of religion under paragraph 2(a) inasmuch as the Queen is the "Head of the Anglican Church 
and the [appellant] is not of the Anglican faith." 
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